Agenda item 8

Cabinet — 23 October 2013

Scrap Metal Dealers Act 2013 — Executive Leader Decision

Portfolio: Councillor Zahid Ali , Public health and protection

Service: Licensing

Wards: All

Key decision: No

Forward plan: No

1. Summary

1.1 The Scrap Metal Dealers Act 2013 came into effect on 1 October 2013. The

1.2

13

1.4

15

licensing function of the Council set out in the Act must be delegated. Powers
and duties in relation to licensing functions are not normally within Cabinet’s
remit. The Scrap Metal Dealers Act 1964 was designated a non-executive
function. The effect of s13 of the Local Government Act 2000 is that any function
not specified in regulations is a Cabinet function. The Scrap Metal Dealers Act
2013 is not currently specified in regulations and is therefore by default a Cabinet
function.

The omission from the regulations of the Scrap Metal Dealers Act 2013 is, in all
likelihood, an oversight which is likely to be remedied. The Department for
Communities and Local Government is consulting on amending the regulations.

The Council delegated the Act as a non executive function to the Licensing and
Safety Committee on the 8" July 2013. It was not anticipated at that stage that
the regulations would not be amended.

The failure to amend the regulations has led to uncertainty as to the legal
position. The Local Government Association, the Home Office and the
Department for Communities and Local Government are considering the point
and there are two schools of thought on the matter.

In light of the uncertainty it was considered prudent to delegate the licensing
function under the Act as an executive function in addition to the non executive
delegations made by Council. On the 30" September 2013 the Leader under the
Special urgency rules delegated the licensing function to Council officers.



2.1

Recommendations

That Cabinet notes the decision made by the Leader attached as Appendix A of
this report.

Report detail

The Scrap Metal Dealers Act 2013 introduces a licensing scheme for scrap metal
dealers. Full details are set out in the Report to Council on the 8" July 2013 at
Appendix B.

Council passed a resolution approving the delegations as set out in the minutes
of Council at Appendix C.

The Scrap Metal Dealers Act 1964, in common with other licensing functions was
designated as a non-executive function. As a result of a failure to amend
Schedule 1 to the Local Authority (Functions and Responsibilities)(England)
Regulations 2000, the licensing function under the Scrap Metal Dealers Act 2013
is by default currently a Cabinet function. Licensing functions are not normally
executive functions.

There are now two schools of thought on the matter of which body can make
decisions about the 2013 Act. The majority view is that the Local Authority
(Functions and Responsibilities) (England) Regulations 2000 mean that currently
decisions on whether or not to grant a licence would have to be made by the
executive or cabinet. This is on the basis that the Scrap Metal Dealers Act 2013
Is not listed in Schedule 1 as an area which the executive does not have
responsibility for.

However there is also a minority view which some councils are relying on that
says it is not an executive function based on the wording of Section 17(2) of the
Interpretation Act 1978. This states:

“Where an Act repeals and re-enacts, with or without modification, a previous
enactment then, unless the contrary intention appears,—

(a) any reference in any other enactment to the enactment so repealed shall be
construed as a reference to the provision re-enacted;

(b) in so far as any subordinate legislation made or other thing done under the
enactment so repealed, or having effect as if so made or done, could have been
made or done under the provision re-enacted, it shall have effect as if made or
done under that provision.”

It is argued that this means the references in Schedule 1 of the 2000 Regulations
to the 1964 Act (which is referred to as a power to licence scrap yards) can be
deemed to apply to the 2013 Act. Separately it has been argued on the Tackling
Metal Theft group on the LGA’s Knowledge Hub group that because there is the
reference to licensing of scrap metal dealers in Schedule 1, then this also means
the 2013 Act cannot be an executive function.



4.1

5.1

6.1

7.1

8.1

9.1

The Home Office and the Department for Communities and Local Government
(DCLG) have been asked for their views on this way of interpreting what the
position is. DCLG’s view was that the Interpretation Act might apply if the 2013
Act effectively repealed and re-enacted the 1964 Act. The key point here in
DCLG’s view was whether section 1 of the 1964 Act and section 1 of the 2013
Act are identical or in very similar terms, but they did not provide a definitive
answer as they did not feel they knew the two Acts well enough. The LGA have
asked the Home Office for their view on this. Their initial view was that the two
Acts are too dissimilar for the Interpretation Act to apply, but they are checking
this point with their lawyers.

It is considered to be prudent to take the view that the 2013 Act is not referenced
directly or indirectly in the 2000 Regulations and should be an executive function
at the moment (though DCLG will be consulting on amending the regulations
next month with a view to changing them to cover the 2013 Act and allowing
councils to decide if it is an executive or council function).

On that basis an “executive delegation” was made on the 30" September by way
of Special urgent decision as is required under Part 4.4 Rule 6. Approval of the

Chair of the Community Services and Environment Scrutiny and Performance
Panel has been obtained.

Council priorities

Not applicable

Risk management
Not Applicable
Financial implications

As set out in the report to Council in relation to the licensing scheme. None arise
from the decision to delegate properly.

Legal implications

The delegation allows the Council to lawfully discharge is licensing function
under the Scrap Metal Dealers Act 2013, including the power to set fees
Property implications

None

Staffing implications

None arise from the decision to delegate properly.



10. Equality implications
None
11. Consultation

Chair of Community Services and Environment Scrutiny and Performance Panel

Background papers

Local Government Association “Get in on the Act” Scrap Metal Dealers Act 2013
appended to Appendix B — Report to Council

Author

Dominic Patouchas
Solicitor

Litigation Team,
Legal Services.

Contact:
Email: patouchasd@walsall.gov.uk
Telephone: 650423




Appendix A

Executive Leader Decision

Scrap Metal Dealers Act 2013

Summary

The Scrap Metal Dealers Act 2013 comes into effect on 1 October 2013. The
purpose of this decision is to enable the Leader to put into place appropriate
delegated authority to enable the authority to implement provisions of the Scrap
Metal Dealers Act 2013 and set the appropriate fee so that authority can receive
applications for licences at the appointed time.

The previous Scrap Metal Dealers Act 1964, now repealed, was designated as a
non-Executive function. The government indicated that it was proposing to designate
the powers under the Scrap Metal Dealers Act 2013 as either non-Executive
functions or a choice function, to date this has not been done.

In anticipation of the government, making the appropriate changes to designate the
provisions under the Scrap Metal Dealers Act 2013 as non-Executive or choice
functions a report went to Council on 7 July 2013, seeking delegation of powers
under the act to the Licensing and Safety committee together with delegating
authority to the Executive Director neighbourhood services under the scheme of
delegations in the constitution. Due to the government, not having introduced those
changes a Special urgent decision is required under Part 4.4 Rule 6. Approval of the
Chair of the Community Services and Environment Scrutiny and Performance Panel
has been obtained.

The purpose of this decision is to enable the authority to have in place the provisions
under the Scrap Metal Dealers Act 2013, in the event of the government not putting
in place the necessary designation of the functions under the Scrap Metal Dealers
Act 2013 as non-Executive or choice functions.

Decisions

1. That the Leader delegate authority to Executive Director Neighbourhood
Services to approve the schedule of fees under the provisions of the Scrap
Metal Dealers Act 2013 taking into account any statutory guidance.

2. That the Leader resolve that the Executive Director Neighbourhood Services
has delegated authority to exercise on behalf of the authority the functions,
powers, and responsibilities under The Scrap Metal Dealers Act 2013.



3. That the Leader delegate authority to make arrangements for the discharge of
all of its functions, powers, and responsibilities under The Scrap Metal
Dealers Act 2013 to the Executive Director Neighbourhood Services.

Back Ground papers
The report to Full Council 7 July 2013 (attached)

The report to the Licensing and Safety committee 25 September 2013 (attached)

.......................................................... Dated 30 September 2013
Mike Bird

Leader Walsall Council



Council — 8 July 2013

Scrap Metal Dealers Act 2013

1.1

1.2

2.1

2.2

2.3

2.4

3.1

Summary

The Scrap Metal Dealers Act 2013 comes into effect on 1 October 2013. This
report is to inform members of the provisions of the Act and also to put into place
appropriate delegated authority to enable us to implement its provisions and set
the appropriate fee so that we can receive applications for licences at the
appointed time.

The Home Office currently plan for the measures to commence in October, but
this is dependent on the national register of scrap metal dealers being
established by the Environment Agency.

Recommendations

That Council delegate authorisation to Licensing and Safety Committee to set an
appropriate schedule of fees under the provisions of the Scrap Metal Dealers Act
2013 taking into account any statutory guidance.

That Council delegate the discharge of all of its functions, powers and
responsibilities under The Scrap Metal Dealers Act 2013 to the Licensing and
Safety Committee, such Committee to be the “local authority “for the purposes of
the Act.

That Council resolve to amend the constitution where appropriate to delegate the
power to Licensing and Safety Committee to licence, administer and regulate as
a “local authority” scrap metal dealers under the provisions of the Scrap Metal
Dealers Act 2013

That Council resolve that the Executive Director Neighbourhood Services has
delegated authority to take action in accordance with the scheme of Delegations
of Functions to Officers of Non Executive functions as laid down in Paragraph 25,
Table 5 of Part 3 of the constitution under the provisions of the Scrap Metal
Dealers Act 2013.

Background Information

The national growth of metal theft offences, driven by increased commodity
costs, has highlighted the ineffectiveness of the existing registration scheme in
the Scrap Metal Dealers Act 1964 which has not prevented the scrap metal
industry being the central market for stolen metal.



3.2

3.3

3.4

3.5

3.6

3.7

In 2010/11, the Home Office estimated that there were 80,000 - 100,000 reported
metal theft offences a year which cost the economy at least £220-£260m
(Deloitte, 2011) and up to £777m per year (the Association of Chief Police
Officers, 2010). The impact of metal theft was felt across the United Kingdom by
a range of sectors — including national transport infrastructure, electricity and
telecommunication links; street furniture; heritage buildings; memorials; and
commercial and residential buildings.

It was widely considered that regulatory reform of the scrap metal sector was
needed. Initial legislative steps to prohibit cash payments for scrap metal, amend
police powers of entry into unregistered scrap metal sites and increase the
existing financial penalties for offences in the Scrap Metal Dealers Act 1964 were
contained in the Legal Aid, Sentencing and Punishment of Offenders Act 2012
which amended the Scrap Metal Dealers Act 1964. These were brought into
force in December 2012.

Locally Walsall partners have been campaigning to raise the profile of scrap
metal theft. The work has helped to increase momentum and pressure on the
Government to consider changing legislation. Our initial campaign work aimed to
ban cash transactions for scrap metal sales. The e-petition we launched in
August 2011 received local, national and regional interest and attracted over
55,000 signatures.

This Act repeals the Scrap Metal Dealers Act 1964 (and linked legislation) and
Part 1 of Vehicles (Crime) Act 2001, creating a revised regulatory regime for the
scrap metal recycling and vehicle dismantling industries. The Act maintains local
authorities as the principal regulator but gives them the power to better regulate
these industries by allowing them to refuse to grant a licence to ‘unsuitable’
applicants and a power to revoke licences if the dealer becomes ‘unsuitable’.
Suitability will be judged on the basis of a number of factors as outlined in section
3 of the Act including any unspent relevant criminal convictions. The Act will also
provide local authorities and police officers with appropriate powers of entry and
inspection.

The Act regulates sites where a scrap metal dealer carries on business as well
as mobile collectors of scrap. In the case of a mobile collector, it is every person
who acts as a collector who must have a licence from every local authority in
whose area they wish to operate. In relation to sites, the proprietor, every
director of a company and every partner in a partnership operating the site must
pass the suitability test as well as a nominated site manager. Penalties for
contravening the Act on summary conviction are currently £5,000 but indications
are that some may be raised to an unlimited fine.

The Act provides that an application for a licence must be accompanied by a fee.
The fee will be set locally by each local authority on a cost recovery basis, but
local authorities will have a duty to have regard to guidance issued by the
Secretary of State which will outline the issues that should be considered by local
authorities when setting the fee and what activities the fee can cover. This fee
will be an essential component of the new regime as it will provide local
authorities with the funding they need to administer the regime and ensure
compliance.



3.8

3.9

3.10

3.11

4.1

5.1

Through the new Act there is an aim to raise trading standards across the scrap
metal industry by requiring more detailed and accurate records of transactions to
be kept. Scrap metal dealers will also be required to verify the identity of those
selling metal to them.

Incorporated into the Act is the separate regulatory scheme for motor salvage
operators under the Vehicles (Crime) Act 2001. This is to replace the current
overlapping regimes for the vehicle salvage and scrap metal industries with a
single regulatory scheme. The Act also revises the definition of ‘scrap metal
dealer’ and ‘scrap metal’ to ensure they reflect the twenty-first century scrap
metal industry.

The Act also repeals and re-enacts the amendment to the Scrap Metal Dealers
Act 1964 in section 146 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 which created the offence of buying scrap metal for cash.
This offence came into force on 3 December 2012. The other two measures
within the Legal Aid, Sentencing and Punishment of Offenders Act 2012 relating
to tackling metal theft, namely a revision of police entry powers into unregistered
scrap metal stores and increasing the financial penalties for offences in the Scrap
Metal Dealers Act 1964 have also been repealed on the grounds that these
provisions are covered separately in the new Act.

The Local Government Association has produced a summary/guidance note on
the Scrap Metal Dealers Act 2013. This is attached as an Appendix to this
report.

Council priorities

Within the Walsall Plan 2013-16 the implementation and enforcement of the
Scrap Metal Dealers Act 2013 predominantly fits into two of the four priority
themes.

e Supporting business to thrive and supporting local people into work —
by administering and assisting those traders that are located or work within
the Borough to do so in a legal and legitimate manner it will assist legitimate
businesses to prosper.

e Creating Safe, Sustainable and Inclusive Communities — the effective
enforcement of the requirements of the Act will serve to reduce levels of crime
and provide the right environment for people to live in.

Financial implications

As indicated elsewhere in the report we have to await the statutory guidance to
be published by the Home Office. Early indications are that there will be
guidance on how the fees should be calculated on a cost recovery basis. This
report is requesting delegation of the authorisation to set a fee to Licensing and
Safety Committee for the reasons outlined. That committee will then have to
make a fully informed decision taking into account all of the background
information supplied including calculations.



6.1

6.2

6.3

7.1

7.2

7.3

7.4

Legal implications

The Act completely replaces the previous registration scheme local authorities
operated for scrap metal dealers. Local government will now be responsible for
the licensing of scrap metal dealers and enforcement of the licensing regime
alongside the police.

Applications for a licence can only be accepted if accompanied by an appropriate
fee. The local authority has to be ready to accept applications by the 1
September 2013. The fee has to be set by the Council having regard to the
statutory guidelines that will be produced by the Home Office. These statutory
guidelines will not be produced by the date of this Council (8 July 2013) therefore
we are asking Council to delegate authorisation to set the fee to Licensing and
Safety Committee to facilitate the 1 September target. (The next Council meeting
is not until 23 September 2013).

The delay in publishing guidance on appropriate fees was due to a pending court
case against Westminster City Council. That case has now been resolved and
the court ruled that licence fees could only be charged on a cost recovery basis.
The full decision in that case will be taken into account when the Licensing and
Safety Committee sets the fee on behalf of Walsall Council.

Staffing implications

Although the Local Government Association in its summary/guidance note on the
Act suggests that for the majority of councils the issuing of licenses should not
add substantially to the existing workload of the licensing team, “as many areas
will only have a handful of scrap metal dealers to license” Walsall Council already
have 72 currently registered, but in the new regime, many of these will require
multiple suitable person checks to be carried out. In addition we believe that
within the provisions of the 2013 Act for the first time, or who are currently
registered in another local authority, but who will also need to register with
Walsall Council to operate as collectors within the area.

There is little capacity within the licensing administration team to deal with the
new licence applications and carry out the relevant checks that need to be made.
At the initial implementation we will employ a licensing administration officer on a
temporary basis until we are better placed to establish any long term needs. This
will also take into account the fact that a licence is issued for a three year term.

The enforcement provisions contained within the Act are given to “a constable or
local authority officer”. Thus the police and local authority both have a duty to
investigate offences. There is little capacity within the current licensing
enforcement team who are spending a considerable amount of time currently
dealing with unauthorised encampments.

The Act provides powers of entry to the police and officers of the local authority
to enter licensed sites to ensure compliance. If refused, a warrant can be
obtained from the courts. Core enforcement functions should be carried out by
Licensing Enforcement, however, officers in other teams also have dealings with
this type of trade and we will engender a joined up approach to enforcement.



8. Consultation

8.1 Meetings have been held with officers from Walsall Council services that need to
be involved with this legislation and also other interested parties such as the
police and other local authorities in order to ensure that there is a high level of
understanding and collaboration regarding the requirements of the Act within the
region, taking into account the itinerant nature of a large proportion of this trade.

8.2 In order to promote the economic aims of the Council and support legitimate
business to operate in a safe and legal manner we will be issuing guidance to the
trade to assist them to comply and transfer to the new regime. This will involve
press and publicity to inform as wide an audience as possible and provide
reassurance and awareness to the general public.

Jamie Morris
Executive Director

27 June 2013

Background papers

o Scrap Metal Dealers Act 2013
o Explanatory notes on the Scrap Metal Dealers Act 2013 prepared by the Home
Office
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Background

Increases in metal theft driven by the rise in
commodity prices have had a wide ranging
impact, and cost the economy between £220
million and £777 million a year according

to two recent estimates. It has seen
disruption to energy supplies, transport and
telecommunications, as well as manhole

covers stolen and war memorials desecrated.

It has also highlighted how ineffective the
regulation of scrap metal dealers dating from
the 1960s has become.

The Government therefore produced a
hand-out Bill setting out proposals for a new
licensing regime for scrap metal dealers

in 2012, following its omission from the
Queen’s Speech. This was taken up by
Richard Ottaway MP and extends to England
and Wales.

Richard Ottaway said that the Bill would
“provide the strong legislative framework
so desperately needed to empower our
local councils and police forces in their fight
against offenders who wilfully plunder this
country of metal, whilst also strengthening
and supporting legitimate scrap metal
dealers”.

In summary the new Act repeals the

Scrap Metal Dealers Act 1964 and Part 1

of Vehicles (Crime) Act 2001 and brings
forward a revised regulatory regime for the
scrap metal dealing and vehicle dismantling
industries.

The Act maintains local authorities as the
principal regulator of these industries. It gives
local authorities the power to better regulate
these industries by providing a power to
refuse to grant a licence and revoke licences
if the dealer is considered ‘unsuitable’.

Unsuitability will be based on a number

of factors including any relevant criminal
convictions. The Act will also provide local
authorities and police officers with suitable
powers of entry and inspection.

The Home Office currently plan for the
measures to commence in October, but

this is dependent on the national register of
scrap metal dealers being established by the
Environment Agency.

www.legislation.gov.uk
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Key features of the Bill

These include:

* requiring all individuals and businesses to
complete an enhanced application process
to obtain a scrap metal dealer licence.
Local authorities will have the power to
turn down unsuitable applicants

« giving local authorities the power to revoke
a licence

* requiring all sellers of metal to provide
personal identification at the point of sale,
which is then recorded by the scrap metal
dealer

+ extending the offence of buying metal with
cash to itinerant metal collectors

* new powers for the police and local
authorities to enter and inspect sites

 creating a central public register, hosted by
the Environment Agency, of all individuals
and businesses licensed as scrap metal
dealers

 widening the definition of a scrap metal
dealer to include motor salvage operators.

Key provisions explained

Section 1 makes it a requirement for a
scrap metal dealer to have a licence in

order to carry on in business as a dealer.

It is an offence to carry on business without
obtaining a licence, and anyone convicted
can be fined at level 5 on the standard scale,
which will mean the fine could be unlimited
when changes in the Legal Aid, Sentencing
and Punishment of Offenders Act comes into
force later this year.

Section 2 creates two different types of
scrap metal licence. One is a site licence,
the other a collector’s licence. Collectors’
licences cover dealers who do not have a
site and regularly collect through door-to-
door collections. A site licence allows the
dealer to carry on business at any sites in
the councils’ area listed on the licence,
while the collector’s licence allows a dealer
to carry on business in a councils’ area.

Licences will be issued by the local authority
in which a site is situated or the area a collector
operates. Local authority is defined in Section
22 as a district council, the City of London

or a London borough in England and county
council or county borough council in Wales.

Site licences allow the dealer to operate
from the sites named in the licence. The
licence will also have to name the site
manager at each of the sites and the date
on which the licence will expire. Collector’s
licences only have to name the dealer and
the local authority area they can operate in.
A collector’s licence will not allow a dealer to
operate in any other local authority area, so
a separate licence will have to be obtained
from each council in which the dealer wants
to operate. Both licences will have to be in a
form which allows the dealer to display it, in
line with the requirements in Section 10.

Section 3 requires councils to be satisfied
an applicant is a suitable person to operate
as a dealer before they issue a licence. In
deciding if someone is suitable the local
authority can consider any information

it considers relevant, including whether

the dealer or their site manager has been
convicted of a relevant offence or relevant
enforcement action has been taken against
them, and whether they have been refused a
licence or environmental permit.

4 Get in on the Act Scrap Metal Dealers Act 2013



To determine this, a council can consult other
local authorities, the Environment Agency

or Natural Resources Wales, or the police.
Whether an offence or enforcement action is
relevant will be decided by the Secretary of
State, who can make regulations, and can
also issue guidance on determining if an
applicant is suitable.

This section also allows councils to add
conditions to the licence where the dealer

or any of their site managers has been
convicted of a relevant offence. These
conditions are to limit the dealer to receiving
any metal within the hours of 9.00am to
5.00pm, and that any scrap metal must be kept
in the form in which it is received for a specific
period of time not exceeding 72 hours.

Section 4 allows for licences to be revoked.
Councils have discretion to revoke licences
where it is satisfied the dealer no longer
carries on business at any of the sites

listed in the licence, or where it is no longer
satisfied the dealer is a suitable person to be
a scrap metal dealer. This section also allows
the local authority to vary a licence to impose
the conditions set out in Section 3 following
the conviction of the dealer or a site manager
for a relevant offence, or pending a hearing
to appeal a decision to revoke the licence.

Section 5 gives effect to Schedule 1, which
sets out the procedure for issuing licences.
Licences will last for three years unless
revoked, although the Secretary of State has
the power to vary the length of the licence
period.

Paragraph 2 sets out what information must
accompany an application. This includes
the full name, date of birth and usual place
of residence for an individual applicant, the
trading name, the addresses of sites in other
local authority areas they run, details of any
relevant environmental permits they hold,
the details of any other scrap metal dealer
licences issued to them in the previous
three years, and the details of any relevant
convictions or enforcement actions against
the dealer.

Schedule 1 also allows councils to vary
licences where there is a change of
circumstance relating to details in the licence,
although the licence cannot be transferred
from one person to another. One type of
licence can also be changed to the other, so
a site licence can be changed to a collector’s
licence. Failure to apply for a variation in the
licence when the details in it change is an
offence punishable by a fine

not exceeding level 3.

Paragraph 4 allows councils to request
further information from the applicant when
considering an application, while paragraph
5 makes it an offence to make a false
statement when applying for a licence or
providing additional material. Again the
offence is punishable by a fine not exceeding
level 3.

Paragraph 6 allows local authorities to
charge a licence fee, which is set locally.
In setting the fee, local authorities have to
have regard to any guidance issued by the
Secretary of State.

Get in on the Act Scrap Metal Dealers Act 2013 5



Paragraphs 7, 8 and 9 set out how an
applicant can make representations where
the local authority proposes to refuse, revoke
or vary a licence. They also specify what
notice a local authority has to give when it
refuses an application, or revokes or varies
it. This includes having to set out reasons for
the decision. The right of appeal against the
local authority’s decision to refuse a licence
application or to revoke a licence is to the
magistrates’ court.

Section 6 requires local authorities to supply
any information related to a scrap metal
licence to any other local authority in England
and Wales, the Environment Agency, Natural
Resources Wales, and the police.

Section 7 establishes a national register
of scrap metal licences, which will be
maintained by the Environment Agency
and Natural Resources Wales. The register
will record the name of the local authority
issuing the licence, the name of the dealer,
their trading name, the address of any sites
identified on the licence, the type of licence
and when it will expire.

Section 8 imposes an obligation on the
dealer to notify the local authority of any
material changes in the information they
have supplied in support of an application, if
they have changed their trading name, and if
they have ceased to trade in that authority’s
area. The local authority is then required to
notify the Environment Agency or Natural
Resources Wales of any changes that

need to be made to the register, and of any
changes that materially affect the accuracy
of any information provided in connection
with the application. Failure to notify the local
authority is an offence punishable by a fine
not exceeding level 3.

Section 9 gives effect to Schedule 2, which
deals with the closure of unlicensed sites.
The powers are based on the powers to
close unlicensed alcohol sellers under the
Criminal Justice and Police Act 2001.

The powers in Schedule 2 can only be exercised
by a local authority over premises in its area.

Paragraph 2 allows a police officer or local
authority to issue a closure notice on a
non-residential premises being used as an
unlicensed scrap metal dealer’s site. The
closure notice has to be given to the site
manager and any other person who appears
to be a director or manager of the business
or anyone who occupies another part of any
building or structure, and can also give it

to anyone with an interest in the premises.
A police officer or the council can cancel a
closure notice through a cancellation notice.

Having issued a closure notice, paragraph

4 allows the police or the council to apply to
a magistrate for a closure order. An order
cannot be applied for until a week after the
closure notice was made or once more than
six months have passed from the date when
the notice was given. An application cannot be
made to a magistrates’ court if the premises
are not being used by a dealer in the course
of their business and there is no reasonable
likelihood that there will be in the future.

Paragraph 5 allows a magistrates’ court to
make a closure order where it is satisfied
that a closure notice has been given and the
premises continues to be used as a dealer’s
site or there is a reasonable likelihood it will
in the future. The closure order can require
the site to be immediately closed, for the
dealer to immediately stop using it in the
course of their business, or for a sum to

be retained by the court until requirements
imposed by the court are met.
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Paragraph 6 allows the police or the local
authority to terminate the closure order if
they are satisfied the need for it has ended.
An application can also be made to the court
to discharge a closure order, but the court
can only make it if it is satisfied there is no
longer a need for the closure order.

An appeal can be made to the Crown Court
against the making of a closure order and a
discharge order, as well as decisions not to
grant a closure or discharge order.

Paragraph 9 deals with enforcement of
closure orders. Failing to comply with a
closure order is an offence, and a police
officer or authorised person can (using
force if necessary) enter a premises and do
anything reasonably necessary to ensure
compliance with the closure order. It is also
an offence to obstruct a police officer or
authorised person in exercising their powers
under this paragraph. Both this offence and
failing to comply with a closure order are
punishable by a fine not exceeding level 5.

Section 10 requires dealers to display
copies of their licence at each site in a
prominent place where the public can see it,
while a mobile collector has to display a copy
of their licence in any vehicle they use in

the course of their business so that it can be
easily read by a person outside the vehicle.
A dealer commits an offence is they fail to
comply with this requirement, the punishment
being a fine not exceeding level 5.

Section 11 places a duty on a dealer, site
managers and employees with delegated
responsibility to verify the full name and
address of anyone they receive scrap metal
from. This has to be done by checking
documents, data or other information from

a reliable and independent source. Failure
to verify names and addresses is an offence,
as is giving a false name and address to a
dealer. Both offences are punishable by a fine
not exceeding level 3. Dealers or site managers
have a defence if they have made arrangements
for names and addresses to be verified and
have taken all reasonable steps to ensure
those arrangements have been complied with.

Section 12 makes it an offence for a

dealer to pay cash for scrap metal. The

only authorised means of paying for scrap
metal are a non-transferable cheque or an
electronic transfer of funds, although the
Secretary of State can allow other methods
of payment. Paying for scrap metal in breach
of these requirements is punishable by a fine
not exceeding level 5. Unlike the provisions
inserted into the Scrap Metal Dealers

Act 1964 by the Legal Aid, Sentencing

and Punishment of Offenders Act 2012,
mobile collectors are not exempt from this
requirement.

Sections 13 and 14 mean that dealers
have to keep a record of any scrap metal
received or disposed of in the course of their
business. For metal received the dealer has
to keep the details of the date and time it

is received, the registration number of any
vehicle it was brought in and the name and
address of anyone who brought it in. Dealers
also have to keep copies of any documents
they have used to verify the name and
address of someone they have received
metal from, and the cheque or receipt given
when the metal is paid for.
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Where metal is disposed of, the dealer must
keep a record of its description, the date
and time of its disposal, and the name and
address of any person it is sold to.

Section 15 provides further details on the
record keeping requirements and makes
failure to comply with the provisions under
sections 13 and 14 an offence punishable
by a fine not exceeding level 5. A dealer or
site manager has a defence if they have
made arrangements for the requirements
in sections 13 and 14 to be met and have
taken all reasonable steps to ensure those
arrangements have been complied with.

Section 16 gives police officers and local
authority officers the right to enter and
inspect a licensed site at any reasonable
time provided they have given notice. Where
giving notice would prevent the police or
local authority officer checking the legislation
has been complied with, or they have tried
to give notice but have failed, then they can
still enter the site. These rights do not extend
to any residential premises however, and
neither can force be used to gain entry.

Where needed, a warrant allowing the

use of force to gain entry can be obtained
from a magistrate; anyone obstructing

an officer’s right of entry or inspection or
failing to produce a record is guilty of an
offence, which can be punished by a fine not
exceeding level 3. Police and local authority
officers can also inspect any scrap metal or
records.

Section 17 means that as well as any ‘body
corporate’ being liable under any offences
in the Act, a director or manager is also
guilty of an offence if it is proved the offence
has been committed with their consent or
connivance.

Section 18 places a duty on the Secretary
of State to review the Act within 5 years of
section 1 coming into force. A report has to
be published as part of this review, setting
out whether the objectives of the Act have
been achieved and whether it is appropriate
to retain the Act.

Sections 19 and 20 make the necessary
amendments to other legislation and set out
how orders and regulations under the Act
should be made.

Sections 21 and 22 sets out some key
definitions such as what carrying on business
as a scrap metal dealer is, what carrying on
business as a motor salvage operator is,
what scrap metal is defined as, what a mobile
collector is and what a trading name is.

Section 23 sets out the commencement
provisions.
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Implications for local
government

The Act completely replaces the previous
registration scheme local authorities
operated for scrap metal dealers. Local
government will now be responsible for
the licensing of scrap metal dealers and
enforcement of the licensing regime
alongside the police.

Councils will have to make provision for the
issuing of scrap metal dealers’ licences.
The easiest way of doing this would be for
existing licensing departments in councils
to add the responsibility of scrap metal
licensing to their responsibilities for alcohol,
taxi and gambling licensing. For the majority
of councils this should not add substantially
to the existing workload of their licensing
teams, as many areas will only have a
handful of scrap metal dealers to license.

In introducing this new licensing regime
councils will have to put in place appropriate
procedures for considering applications and
deciding whether an applicant is a suitable
person to carry on business as a scrap metal
dealer. No method of deciding licensing
applications is set out in the Act, so councils
will have to decide which applications (if
any) should be considered by their licensing
committee(s). Given the rights to make
representations where a licence application
is going to be refused, revoked or varied, it
would be appropriate for applications where
officers recommend refusal, as well as cases
where revocation or variation of the licence is
being considered, to be heard by members.

Suitable application forms will have to be
prepared to capture the information required
in Schedule 1 paragraph 2 of the Act as well
as procedures for licence holders to notify
the council of variations in the licence under
section 8.

In addition councils will have to have
procedures for ensuring that any licences
issued are placed on the national register

of licences maintained by the Environment
Agency or Natural Resources Wales. As local
authorities will be able to charge fees for the
issuing of licences, councils will also have

to decide what fees they are going to set,
having had regard to the guidance produced
by the Home Office.

Councils will also have to consider how

they will enforce the provisions in the
legislation. In particular any officers engaged
in enforcement will need to be aware of the
requirements on dealers to keep records of
who they have bought metal from, metal they
have received and disposed of, along with
the cashless transaction provisions. They will
also need to understand the rights they have
to enter licensed and unlicensed sites, and
the procedure for making a closure order.
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The role of the LGA and local
government in influencing
the legislation

The LGA worked hard with other industry
stakeholders to first persuade the
Government of the need to legislate on this
issue, and then to ensure the Bill's safe
passage through both Houses of Parliament.

As the Bill progressed we briefed our Vice
Presidents, as well as other interested MPs
and Peers, in person and in writing. They
then raised our concerns in both Houses
and spoke on our behalf. We also used our
survey results of local councils to emphasise
the seriousness of the situation prior to this
legislation, demonstrating that metal theft
has affected almost nine in ten councils.

We raised issues within the committee
stage debate in the House of Commons
around local licensing conditions and fees;
whilst reinforcing at each stage the strong
cross party support within the LGA for the
legislation. The Bill looked likely to fail during
Commons committee stage but our support
and hard work, alongside that of other
stakeholders, ensured its progression

and eventual Royal Assent.
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Appendix C

WALSALL METROPOLITAN BOROUGH COUNCIL

From: DEMOCRATIC To: CABINET
SERVICES

Copy COUNCIL Date: 8™ JULY, 2013

Resolutions:

32. Scrap Metal Dealers Act 2013

The report was submitted.

It was moved by Councillor Bird, seconded by Councillor A. Andrew and:

Resolved

(1)

(2)

®3)

(4)

That authority be delegated to the Licensing and Safety Committee to set
an appropriate schedule of fees under the provisions of the Scrap Metal
Dealers Act 2013 taking into account any statutory guidance.

That Council delegate the discharge of all of its powers and
responsibilities under The Scrap Metal Dealers Act 2013 to the Licensing
and Safety Committee, such Committee to be the “local authority “for the
purposes of the Act.

That the Constitution be amended where appropriate to delegate the
power to Licensing and Safety Committee to licence, administer and
regulate as a “local authority” scrap metal dealers under the provisions of
the Scrap Metal Dealers Act 2013

That the Executive Director Neighbourhood Services be delegated
authority to take action in accordance with the scheme of Delegations of
Functions to Officers of Non Executive functions as laid down in
paragraph 25, Table 5 of Part 3 of the Constitution under the provisions of
the Scrap Metal Dealers Act 2013.



