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1. Summary of report 

 
This report is to inform Cabinet of the formal consultation undertaken by Pool 
Hayes Arts and Community School to progress their move from community to 
Foundation status and to seek Cabinet’s approval for the transfer of assets and 
staff to the Foundation on 1 April 2009. 

 
2. Recommendations 
 
2.1 That Cabinet agree the transfer of assets and staff to the Foundation at Pool 

Hayes Arts and Community School on 1 April 2009. 
 
3. Background information 
 
3.1 Previous report 
 

On 4 February 2009, Cabinet considered a report about Building Schools for the 
Future that contained information about the strengthening of the governance of 
some of Walsall’s mainstream secondary schools. 
 
In this report, Cabinet was informed that Pool Hayes Arts and Community School 
were considering Foundation status. The report outlined the major differences 
between Foundation and community schools, these being: 
 

• Foundations managing their own assets including lands and buildings;  
• Foundations employing their own staff; and 
• Foundations setting their own admission arrangements within the Schools 

Admission Code of Practice.  
 
 
 
 



3.2 Informal consultation  
 
On 3 November, the school informed the authority that they had started informal 
consultation on becoming a foundation school. A copy of this letter is attached 
(Appendix 1). 

 
3.3 Formal consultation  
 

In January, the school started formal consultation on the change of status. A 
copy of the consultation document is attached (Appendix 2).  
 

4. Resource considerations 
 
4.1 Financial:    
  

Pool Hayes Arts and Community School will continue to be maintained by 
Walsall Council and will therefore continue to receive its funding directly from 
Walsall Council, using the locally agreed school funding formulae.  

 
4.2 Legal:    
 

It is inevitable that almost every issue that pertains to a schools change of status 
has the potential to have legal ramifications, should there be a failure to 
implement the changes correctly.  Therefore a change in status must be effected 
in accordance with The Education (Change of Category of Maintained Schools) 
(Amendment) (England) Regulations 2006 and any other enabling regulations 
together with the published guidance. 
 
Other pertinent considerations such as finance and staffing are already 
addressed in this report.  Therefore focussing on the transfer of assets, when a 
school changes to Foundation status, any land held or used by the Local 
Authority for the purpose of that school is automatically transferred to the 
Governing Body on the implementation date (1st April 2009) without any payment 
or compensation to the Local Authority.  The land is held ‘on trust’ for the 
purposes of the school.  The governing body become responsible for ensuring 
adequate insurance cover is in place. 
 
Land can be excluded from the transfer to the governing body by prior written 
agreement during the implementation period.  For example, where a site is 
shared between a school and a community facility such as a library or sports 
centre intended for wider use, the school and LA may agree that freehold of that 
facility should remain with the LA.  Any rights the school has held to use land or 
facilities owned by another party, such as a swimming pool or community sports 
hall, continue to apply after the change of category.  If a Foundation school 
subsequently closes, the land and buildings (or their value) revert back to the 
Council. 
 
If the Foundation wishes to consider disposal or change the use of a playing field 
they would require the consent of the Secretary of State. 
 



Any Walsall Building Schools for the Future proposal for Pool Hayes that 
involved a site move would require negotiations over a land swap with the 
Foundation. 
  
Legal implications relating to staff is set out in paragraphs 4.3 below. 

 
4.3 Staffing:    
  

The staff in Community Schools, such as Pool Hayes Arts and Community 
School, are employed by the Local Authority, although many of the 
responsibilities for staffing matters are delegated to the governing body. In a 
foundation school the staff are employed by the governing body, who must take 
on additional responsibilities, e.g. setting conditions of service, issuing contracts 
of employment, ensuring staff fitness to teach / work with children.  The new 
governing body will need to make arrangements to fulfil these obligations. Like a 
Voluntary Aided school, the Local Authority remains the compensating authority. 
 
It will be noted that the Governing Body of the school will technically be the 
employer of any staff, but the LA will retain legal responsibility for any costs 
arising from any employment dispute with the school.  
 
However, this financial/legal safety net that the LA provides will not apply where 
there is a good reason (s37 (5) Education Act 2002), i.e. for example: 
 
(a) there is a failure to follow advice from the LA/ agents; 
(b) acting illegally; 
(c) acting in breach of procedures; 
(d) acting improperly/ unreasonably or otherwise perversely, etc. (This is not an 

exhaustive list). 
 
It is also worthy of note  that despite the above, it is ultimately the LA that may 
have to intervene to assist  the school in the event it has insufficient resources to 
satisfy any legal award made by a Court/ Tribunal arising from an employment 
dispute. Of course any assistance could be subject to conditions. 
 
As a consequence of the change of status there will be a need for the 
employment of staff at the school to transfer to the Governing Body on 1 April 
2009. Paragraphs 49 to 55 of Schedule 3 to The School Organisation 
(Prescribed Alterations to Maintained Schools) (England) Regulations 2007 
provide for all rights, powers, duties and liabilities to transfer from the LA to the 
governing body. The effect of these provisions is to protect an individual’s 
employment rights on transfer. Any agreements entered into by the LA or 
governing body before this date, in respect of an individual’s terms and contract 
of employment must therefore be honoured by the new employer. Equally, if any 
action is being taken by an employee against the former employer in respect of a 
liability, duty etc of that employer before a school changes category, the liability 
transfers to the new employer. 
 
These provisions in effect mirror TUPE transfer obligations when transferring 
staff from one organisation to another, so it must be sensible best practise to 
follow the same approach as taken on staff transfers under a TUPE situation.  



The position of Local Authority employed catering staff working on the school site 
will be unaffected by the change of status, but will be subject to any future 
decisions by the governing body in relation to school meals provision. 

 
5. Citizen impact 
  

The Local Community Association, that has charitable status, uses the school 
building extensively.  
 
Under the Foundation proposals, the Community Association will continue to 
have full access to the school premises and are to be included in the Trust 
arrangements as one of the partners in the proposed Trust. 
 
The Headteacher of Pool Hayes is one of the Community Association Directors.  

 
6. Community safety 
 
 None directly as a result of this report. 
 
7. Environmental impact 
 
 None directly as a result of this report. 
 
8. Performance and risk management issues 
 
8.1 Risk:   
 
 There are no risks to the Council resulting from this report. 
 
8.2 Performance management:    
 

Standards at the school remain the responsibility of the school supported by 
Walsall Council. 

 
9. Equality implications 
 

In a Foundation school, the school must continue to be part of the authorities’ 
coordinated admissions arrangements and are bound by the Government’s Code 
of Practice on School Admissions, providing equality of access to all pupils. 

 
10. Consultation 

The following people were consulted during the writing of this report 
 

Bhupinder Gill 
Dan Mortiboys 
Kevin Kendall 
Ward Councillors 
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