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Cabinet – 14 January 2009 
 
Determination of Statutory Proposal to significantly enlarge Birchills 
CE Primary School 
 
 
Portfolio:  Councillor Zahid Ali, Children’s Services 
 
Service:  Walsall Children’s Services - Serco 
 
Wards:  Birchills Leamore 
 
Key decision: Yes 
 
Forward plan: Yes 
 
 
1. Summary of report 
 
 This report provides information to enable Cabinet to decide whether it wishes to 

approve the statutory proposal to significantly enlarge Birchills CE Primary 
School from 1 September 2011 in order to meet an increased demand for 
primary school places as a result of housing developments in the area.   

 
 

2. Recommendations 
 
2.1 That Cabinet approve the statutory proposal to significantly enlarge Birchills CE 

Primary School from 1.5 FE (Forms of Entry) to 2 FE by increasing the intake 
from 45 to 60 places from 1 September 2011 in order to enable the need for 
additional primary school places in the area to be met. 

 
2.2 That Cabinet approve a total budget of £4,815,000 funded and phased as set out 

in paragraph 4.1.2 to meet the cost of a scheme to address condition issues, the 
proposed enlargement and other improvements. 

 
2.3 That Cabinet delegates authority to the Executive Director for Children’s Services 

to accept the tender for this scheme. 
 
 
3. Background information 
 
3.1 Birchills CE Primary School is a controlled school with 45 places in each year 

group and places for a total of 315 pupils excluding the nursery class.  
 



3.2 Additional primary school places are needed in order to meet an increasing 
demand for primary school places in the local area as a result of recent and 
planned residential developments.  Some smaller developments and one major 
development (Caparo) have already received planning approval and other major 
developments which are planned along the A34 corridor (including the 
Reedswood and Birch Street sites) would, based on the standard method of 
estimating pupil yield, result in further increased demand.  In order to meet this 
and increased pupil numbers associated with other residential developments on 
the northern side of the town centre, it is proposed to significantly enlarge 
Birchills CE Primary School and increase the intake with effect from 1 September 
2011. 

 
3.3 The proposal to increase the admission number from 45 to 60 from September 

2011 would enable the school to operate with two classes in each year group, 
commencing with the reception admissions in the 2011/2012 school year and 
then progressing up through the school. 

 
3.4 There are 52 part-time places in the nursery class and as this is the usual 

number of nursery places in a 2 FE primary school, it is not proposed to increase 
this. 

 
 
4. Resource considerations 
 
4.1 Financial:    
4.1.1 If the proposal goes ahead, there would be a requirement for significant capital 

investment at the school in order to provide additional teaching accommodation. 
This is estimated at £1 million.  At the same time, it is proposed to undertake 
other improvements including reorganisation of the existing accommodation to 
create infant and junior areas and circulation, accessibility and staff 
accommodation would also be improved.  Significant investment is planned to 
address structural problems with the building and there would be cost efficiencies 
from undertaking all of this work as part of a larger scheme.  The cost of these 
condition and improvement works is estimated at £3,815,000 bringing the total 
budget required to £4,815,000. 

 
4.1.2 It is proposed to fund the proposed works by bringing together resources from 

the following funding streams: priority 1 condition backlog (boiler replacement 
work deferred pending decision regarding larger scheme) £60,000, section 106 
developer contributions (£21,177), Basic Need (£2,301,027 phased as £537,091 
in 2008/9, £1,443,204 in 2009/10 and £321,732 in 2010/11) and the Primary 
Capital Programme (£2,431,796 in 2009/10). Details of this are included in the 
report on the Education Capital Programme elsewhere on this agenda. 

 
4.2 Legal:    
4.2.1 The proposed significant enlargement of Birchills CE Primary School is subject to 

statutory procedures.  On 22 October 2008, Cabinet considered responses 
received during the consultation period and approved the publication of a 
statutory proposal.  The proposal was published on 7 November 2008 and a 
representation period of four weeks followed.  It is now for Cabinet to consider 
the response received during this period and ‘determine’ the statutory proposal.  
A copy of the full proposal is attached as Appendix 1. 



  
4.2.2 Subject to completion of the statutory processes detailed above, the admission 

number for the school would be increased to 60 from 1 September 2011. 
 
4.2.3 Appendix 4 provides details of the statutory guidance to be considered by 

decision-makers when considering expanding a mainstream maintained school.  
Such expansions are classes as ‘prescribed alterations’.  It is not considered that 
the presumption for the expansion of popular and successful schools should 
apply.  The decision-maker must indicate the main factors/criteria for the 
decision. 

4.2.4 The following bodies may appeal against a Local Authority decision on school 
expansion proposals: 

 
• the local Church of England diocese; 
• the bishop of the local Roman Catholic diocese; 
• where the school provides education for pupils aged 14 and over- the 

Learning and Skills Council;  
• the governing body of the community school that is proposed for 

expansion; and 
• the governors and trustees of the foundation or voluntary school that is 

proposed for expansion. 
 

4.2.5 Appeals must be submitted to the Local Authority within 4 weeks of the Local 
Authority’s decision.  On receipt of an appeal the Local Authority must then send 
the proposals, and the comments and objections received, to the schools 
adjudicator within 1 week of the receipt of the appeal. The Local Authority should 
also send a copy of the minutes of the Local Authority’s meeting or other record 
of the decision and any relevant papers 

 
4.3 Staffing:    
4.3.1 There are no direct implications as a result of this report.  If the school is 

enlarged as proposed, the school would require additional teachers and other 
staff on a phased basis and these would be funded through the school’s revenue 
budget. 

 
 
5. Citizen impact 
 
 Local residents would have improved access to a place at a local primary school 

for their child. 
 
 
6. Community safety 
 
 There are no direct implications as a result of this report. 
 
 



7. Environmental impact 
 
7.1 Should the proposal be implemented, the associated scheme would incorporate 

the use of sustainable resources wherever possible and the design would 
incorporate developments to reduce the impact on the environment. 

 
7.2 The proposed provision of additional primary school places in this area would 

contribute to reducing car journeys to school in future years. 
 
 
8. Performance and risk management issues 
 
8.1 Risk:   

If the proposed additional primary school places are not provided, there is a risk 
that parents will not be able to secure a place for their child at a local primary 
school. 

 
8.2 Performance management:    

The adequacy of the supply of school places is assessed by the DCSF through 
an annual return. 

 
 
9. Equality implications 
 
 If the proposal is implemented, the accessibility of the school building would be 

improved as part of the alterations to the school building. 
 
 
10. Consultation 
 
10.1 Consultation on the proposal to significantly enlarge Birchills CE Primary School 

from 1.5 FE (Forms of Entry) to 2 FE by increasing the intake from 45 to 60 
places from 1 September 2011 commenced on 5 September 2008 and ended on 
10 October 2008.  Cabinet considered a report on the outcome of this 
consultation on 22 October 2008 and approved publication of the statutory 
proposal. 

 
10.2 The statutory proposal was published on 7 November 2008 and a 4-weeks 

representation period, during which representations (e.g. objections or 
comments) can be made, then followed.  One response (attached as Appendix 
2), from the Birmingham Diocesan Schools Commission, was received during 
this period. 

 
10.3 The issues raised by the Birmingham Diocesan Schools Commission and 

comments on these are as follows: 
 

• Are the additional places still needed? 
 

“In light of the threatened forthcoming recession and possible downturn in 
national and presumably regional demand for new houses do you still 
envisage the need for an enlarged Birchills school?” 
 



Comment: The date of implementation is 1 September 2011 and the 
information available to us leads us to the view that the additional places 
are still required.  A number of development sites in the local area have 
already received planning consent and the remaining are being 
progressed.  All development sites are being monitored to assess the 
school place requirements.  The Caparo site, which is one of the larger 
ones, was approved last month.  This is for approx 300 dwellings of mixed 
size / type and the primary pupil yield from this development is projected 
to be 47.  There are a number of other developments in the general town 
centre area and these too have been factored into our planning.   
  
The other schools close to the town centre are all 1 FE and with the infant 
class size limit they cannot take additional pupils, neither do they have 
spare accommodation for additional classes.  Overall, the projected pupil 
yield is such that we feel that an additional half form of entry is required.  
As I am sure you will appreciate, it is better for a variety of educational 
reasons to enlarge a school from 1.5FE to 2 FE rather than enlarge a 1FE 
school to 1.5 FE.   
  
Many authorities are finding that the current economic situation is leading 
to a significant increase in demand for school places in areas close to 
town centres, where properties are generally more affordable, because 
fewer families are moving out to the suburbs etc when their children reach 
school age.  This too will impact on the need for primary school places in 
areas close to the town centre. 
 

• Appropriateness of proposed investment 
 

“Could not the £1m be better spent elsewhere?” 
 
Comment: This sum represents the element of a larger investment that 
relates to the provision of additional school places.  The school building 
has significant structural problems and the Council would need to make a 
major investment to address these issues.  Whilst developing a proposal 
to resolve these we came to the view that it would be prudent to increase 
the investment in order to gain some real benefits for the school and 
address suitability issues.  When it became evident that additional primary 
places were required in the local area and that Birchills was the most 
appropriate school, it seemed sensible to include these as part of a larger 
scheme, giving economies of scale. 

 
• Possible impact on St Patrick’s Catholic Primary School  

 
“If the A34 corridor housing developments are not certain to go ahead as 
planned, we must object to any threat to numbers at St Patrick’s, given 
that surrounding schools currently already have some kind of surplus – 
Bentley Drive 13.10%, Croft Community 17.48%.” 
 
Comment: For the reasons stated above, it is considered that the 
proposed additional places are still required.  Although at the present time 
there is no absolute certainty as to when any development will be 
completed, the proposed increase in places would commence in 



September 2011 and gradually move up through the school.  Given this 
timescale, it is not envisaged that the enlargement would impact on other 
schools. 
  
Limited places are available at local schools in the area and this is a 
particular issue in Reception, Year 1 and Year 2 where infant class sizes 
are restricted by legislation to no more than 30 pupils per teacher other 
than in specified very exceptional circumstances. 
  
In October 2008 (school census), there were 7 available places at St 
Patrick’s and all of these are in Key Stage 2 year groups.   At Croft and 
Bentley Drive the situation is similar; although there are 28 available 
places at Croft, only 3 of these are in Reception and in Year 1; at Bentley 
Drive there is only 1 place available in Reception and 11 in Year 2.  Butts 
Primary School which also serves the nearby area has 1 place available in 
Year 2.   
 

10.4 A response which includes the above comments was sent to the Birmingham 
Diocesan Schools Commission.  The Commission has since responded (letter 
attached as Appendix 3) that “With ‘no absolute certainty as to when any 
development will be completed’ and the possibility that the demand for places 
does not materialise as you predict, our objection would remain. ….. strong 
numbers in St Patrick’s school is our prime concern.”. 

 
10.5 During the consultation period there was widespread support for this proposal, 

from parents, staff and governors.  On 15 September 2008, the governors 
passed a unanimous resolution in support of the proposed enlargement of the 
school.  

 
10.6 The Lichfield CE Diocesan Board of Education has considered the proposal to 

significantly enlarge Birchills CE Primary School and have sent a letter “to 
convey their explicit support to the proposal”. 

 
10.7 In the light of all the available information and in view of the need for the 

proposed places, Cabinet is recommended to approve the statutory proposal to 
significantly enlarge Birchills CE Primary School from 1 September 2011. 

 
 
Background papers 
 
Cabinet report 16 July 2008: Proposal to significantly enlarge Birchills CE Primary 
School. 
Cabinet report 16 July 2008: Outcome of Consultation on Proposal to significantly 
enlarge Birchills CE Primary School 
Letter from Lichfield Diocesan Board of Education dated 1 October 2008 
Full proposal, November 2008 
Email from Birmingham Diocesan Schools Commission 
Letter dated 16 December 2008 from Birmingham Diocesan Schools Commission. 
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APPENDIX 4 
 
Statutory Guidance – Factors to be Considered by Decision Makers 
 
Extract from DCSF Guidance Document: Expanding a Maintained Mainstream School 
or Adding a Sixth Form   
 
 
4.15 Regulation 8 of The School Organisation (Prescribed Alterations to Maintained 
Schools)(England) Regulations 2007 (as amended) provides that both the LA and 
schools adjudicator are required to have regard to guidance issued by the Secretary of 
State when they take a decision on proposals.  Paragraphs 4.16 to 4.64 below contain 
the statutory guidance. 

4.16 The following factors should not be taken to be exhaustive.  Their importance will 
vary, depending on the type and circumstances of the proposals.  All proposals should 
be considered on their individual merits. 

EFFECT ON STANDARDS AND SCHOOL IMPROVEMENT 
 
A System Shaped by Parents 
 
4.17 The Government’s aim, as set out in the Five Year Strategy for Education and 
Learners and the Schools White Paper Higher Standards, Better Schools For All, is to 
create a schools system shaped by parents which delivers excellence and equity.  In 
particular, the Government wishes to see a dynamic system in which: 

weak schools that need to be closed are closed quickly and replaced by new ones 
where necessary; 

the best schools are able to expand and spread their ethos and success; and 

new providers have the opportunity to share their energy and talents by establishing 
new schools – whether as voluntary schools, Trust schools or Academies – and forming 
Trusts for existing schools. 

 
4.18 The EIA 2006 amends the Education Act 1996 to place new duties on LAs to 
secure diversity in the provision of schools and to increase opportunities for parental 
choice when planning the provision of schools in their areas.  In addition, LAs are under 
a specific duty to respond to representations from parents about the provision of 
schools, including requests to establish new schools or make changes to existing 
schools.  The Government's aim is to secure a more diverse and dynamic schools 
system which is shaped by parents. The Decision Maker should take into account the 
extent to which the proposals are consistent with the new duties on LAs. 

Standards 
 
4.19 The Government wishes to encourage changes to local school provision where it 
will boost standards and opportunities for young people, whilst matching school place 
supply as closely as possible to pupils’ and parents’ needs and wishes. 



 

4.20 Decision Makers should be satisfied that proposals for a school expansion will 
contribute to raising local standards of provision, and will lead to improved attainment 
for children and young people.  They should pay particular attention to the effects on 
groups that tend to under-perform including children from certain ethnic groups, children 
from deprived backgrounds and children in care, with the aim of narrowing attainment 
gaps. 

4.21 Decision Makers should be satisfied that when proposals lead to children being 
displaced, any alternative provision will meet the statutory SEN improvement test (see 
paragraphs 4.57-4.63). 

Diversity 
 
4.22 The Government’s aim is to transform our school system so that every child 
receives an excellent education – whatever their background and wherever they live.  A 
vital part of the Government’s vision is to create a more diverse school system offering 
excellence and choice, where each school has a strong ethos and sense of mission and 
acts as a centre of excellence or specialist provision. 

4.23 Decision Makers should consider how proposals will contribute to local diversity.  
They should consider the range of schools in the relevant area of the LA and whether 
the expansion of the school will meet the aspirations of parents, help raise local 
standards and narrow attainment gaps. 

Every Child Matters 
 
4.24. The Decision Maker should consider how proposals will help every child and 
young person achieve their potential in accordance with Every Child Matters’ principles 
which are:  to be healthy; stay safe; enjoy and achieve; make a positive contribution to 
the community and society; and achieve economic well-being.  This should include 
considering how the school will provide a wide range of extended services, 
opportunities for personal development, access to academic and vocational training, 
measures to address barriers to participation and support for children and young people 
with particular needs, e.g. looked after children or children with special educational 
needs (SEN) and disabilities. 

SCHOOL CHARACTERISTICS 
 
Boarding Provision 
 
4.25 In making a decision on proposals that include the expansion of boarding 
provision, the Decision Maker should consider whether or not there would be a 
detrimental effect on the sustainability of boarding at another state maintained boarding 
school within one hour’s travelling distance of the proposed school. 

4.26 In making a decision on proposals for expansion of boarding places the Decision 
Maker should consider:- 

a. the extent to which boarding places are over subscribed at the school and 
any state maintained boarding school within an hour's travelling distance of 
the school at which the expansion is proposed; 

 
b. the extent to which the accommodation at the school can provide additional 



 

boarding places;  
 

c. any recommendations made in the previous CSCI/Ofsted reports which would 
suggest that existing boarding provision in the school failed significantly to 
meet the National Minimum Standards for Boarding Schools; 

 
d. the extent to which the school has made appropriate provision to admit other 

categories of pupils other than those for which it currently caters (e.g. taking 
pupils of the opposite sex or sixth formers) if they form part of the expansion; 

 
e. any impact of the expansion on the continuity of education of boarders 

currently in the school; 
 

f. the extent to which the expansion of boarding places will help placements of 
pupils with an identified boarding need; and 

 
g. the impact of the expansion on a state maintained boarding school within one 

hour's travelling distance from the school which may be undersubscribed. 
 
Equal Opportunity Issues 
 
4.27 The Decision Maker should consider whether there are any sex, race or disability 
discrimination issues that arise from the changes being proposed, for example that 
there is equal access to single sex provision for the other sex to meet parental demand.  
Similarly there needs to be a commitment to provide access to a range of opportunities 
which reflect the ethnic and cultural mix of the area, while ensuring that such 
opportunities are open to all.   

NEED FOR PLACES 
 
Creating Additional Places 
 
4.28 In considering proposals, the Decision Maker should consider the supporting 
evidence presented for the increase, and take into account the existence of spare 
capacity in neighbouring schools, but also the quality and popularity with parents of the 
schools in which spare capacity exists and evidence of parents’ aspirations for places in 
the school proposed for expansion.   The existence of surplus capacity in neighbouring 
less popular or successful schools should not in itself prevent the addition of new 
places. 

4.29 Where the school has a religious character, or follows a particular philosophy, the 
Decision Maker should be satisfied that there is satisfactory evidence of sufficient 
demand for places for the school to be sustainable. 

4.30 Where proposals will add to surplus capacity but there is a strong case for 
approval on parental preference and standards grounds, the presumption should be for 
approval.  The LA in these cases will need to consider parallel action to remove the 
surplus capacity thereby created. 

Expansion of Successful and Popular Schools 
 
4.31 The Government is committed to ensuring that every parent can choose an 
excellent school for their child. We have made clear that the wishes of parents should 



 

be taken into account in planning and managing school estates. Places should be 
allocated where parents want them, and as such, it should be easier for successful and 
popular primary and secondary schools to grow to meet parental demand.  For the 
purposes of this guidance, the Secretary of State is not proposing any single definition 
of a successful and popular school.  It is for the Decision Maker to decide whether a 
school is successful and popular, however, the following indicators should all be taken 
into account: 
 

a. the school’s performance; 
 

i) in terms of absolute results in key stage assessments and public 
 examinations; 
 
ii) by comparison with other schools in similar circumstances (both in the 

same LA and other LAs); 
 
iii) in terms of value added; 

 
iv) in terms of improvement over time in key stage results and public 

examinations. 
 

b. the numbers of applications for places; 
 

i) the Decision Maker should also take account of any other relevant 
evidence put forward by schools. 

 
4.32 The strong presumption is that proposals to expand successful and popular 
schools should be approved.  In line with the Government’s long standing policy that 
there should be no increase in selection by academic ability, this presumption does not 
apply to grammar schools or to proposals for the expansion of selective places at 
partially selective schools. 

4.33 The existence of surplus capacity in neighbouring less popular schools should 
not in itself be sufficient to prevent this expansion, but if appropriate, in the light of local 
concerns, the Decision Maker should ask the LA how they plan to tackle any 
consequences for other schools.  The Decision Maker should only turn down proposals 
for successful and popular schools to expand if there is compelling objective evidence 
that expansion would have a damaging effect on standards overall in an area, which 
cannot be avoided by LA action. 

4.34 Before approving proposals the Decision Maker should confirm that the 
admission arrangements of schools proposed for expansion fully meet the provisions of 
the Schools Admissions Code.  Although the Decision Maker may not modify proposed 
admission arrangements, the proposer should be informed that proposals with 
unsatisfactory admission arrangements are unlikely to be approved, and given the 
opportunity to revise them in line with the Code of Practice.  Where the LA, rather than 
the governing body, is the admissions authority, we will expect the authority to take 
action to bring the admission arrangements into line with the School Admissions Code. 

Travel and Accessibility for All 
 
4.35 In considering proposals for the reorganisation of schools, Decision Makers 
should satisfy themselves that accessibility planning has been properly taken into 



 

account.  Facilities are to be accessible by those concerned, by being located close to 
those who will use them, and the proposed changes should not adversely impact on 
disadvantaged groups. 

4.36 In deciding statutory proposals, the Decision Maker should bear in mind that 
proposals should not have the effect of unreasonably extending journey times or 
increasing transport costs, or result in too many children being prevented from travelling 
sustainably due to unsuitable routes e.g. for walking, cycling etc.  The EIA 2006 
provides extended free transport rights for low income groups – see Home to School 
Travel and Transport Guidance ref 00373 – 2007BKT-EN at 
www.teachernet.gov.uk/publications .  Proposals should also be considered on the 
basis of how they will support and contribute to the LA’s duty to promote the use of 
sustainable travel and transport to school. 

ADDITION OF SIXTH FORMS BY ‘HIGH PERFORMING’ SCHOOLS 
 
4.37 There should be a strong presumption in favour of the approval of proposals for a 
new sixth form where: 

a. the school is a high performing specialist school that has opted for a 
vocational specialism; or 

 
b. the school, whether specialist or not, meets the criteria for ‘high performing’ 

and does not require capital support. 
 
4.38 Where a new sixth form is proposed by a specialist school that has met the ‘high 
performing’ criteria and which has opted for a vocational specialism, capital funding will 
be available from the 16-19 Capital Fund. 

4.39 There should also be a strong presumption in favour of proposals for a new sixth 
form where the school, whether specialist or not, is assessed as meeting the DCSF 
criteria for ‘high performing’ and does not require additional capital resources. This 
presumption will apply to proposals submitted to the Decision Maker within: 

a. twelve months from the date a school commences operation with vocational 
specialist school status; or   
 
b. twelve months from the date a school is informed of its Ofsted Section 5 
inspection results which would satisfy DCSF criteria for ‘high performing’ status 
as set out at 
http://www.standards.dcsf.gov.uk/specialistschools/guidance2007/?version=1   

 
[NOTE: ‘submitted to the Decision Maker’ above refers to when proposals and 
representations are with the Decision Maker, following the end of the 
representation period] 

 
4.40 The school should ensure that, in forwarding its proposals to the Decision Maker, 
it provides evidence that it meets one of the criteria at paragraph 4.37 above. 

4.41 It is important that any new school sixth form works in partnership with other 
providers to ensure young people have access to a wide range of learning 
opportunities.  In assessing proposals from ‘high performing’ schools to add a sixth 
form, Decision Makers should have regard to the importance of collaborative working. 



 

16-19 Provision ‘Competitions’ 
 
4.42 Non statutory competitions for new 16-19 provision were introduced from 
January 2006.  They are being administered by local LSCs, in line with their role as 
commissioner of 16-19 provision.  The establishment of new institutions by competition 
will involve a 2 stage approval process: 

a. the competition selection process; 
 
b. approval of the outcome by existing processes (e.g. Decision Maker 

approval of school/LA proposals and Secretary of State approval of 
college/LSC proposals, as required by law). 

 
4.43 Competitors will be eligible to apply to the 16-19 Capital Fund.  Where a 
competition is ‘won’ by a school, they must then publish statutory proposals and these 
must be considered by the Decision Maker on their merits. 

4.44 Where proposals to establish sixth forms are received, and the local LSC is 
running a 16-19 competition, the Decision Maker must take account of the competition 
when considering the proposals. 

16-19 Provision 
 
4.45 The Learning and Skills Act 2000 provides an entitlement to further education 
and training for young people aged 16-19.  Schools and colleges should offer high 
quality provision that meets the diverse needs of all young people, their communities 
and employers.  16-19 provision should be organised to ensure that, in every area, 
young people have access, within reasonable travelling distance, to high quality 
learning opportunities across schools, colleges and work-based training routes. 

4.46 In September 2003 Ministers set out their five key principles for the 
reorganisation of 16-19 provision, following requests from partners (including LSC and 
LAs) for more clarity on Government expectations.  Decision Makers should therefore 
consider all proposals which affect local 16-19 provision (ie both proposed school 
expansions and proposals to add a new sixth form) in the context of these principles. 

4.47 Details of the five key principles can be found in ‘Principles underpinning the 
organisation of 16-19 provision’ booklet - 
http://www.teachernet.gov.uk/docbank/index.cfm?id=5233 .   

Briefly they are: 

a. quality – all provision for all learners should be high quality, whatever their 
chosen pathway; 

 
b. distinct 16-19 provision – all young people should be attached to a 16-19 

base which will meet the particular pastoral, management and learning needs 
of this group; 

 
c. diversity to ensure curriculum breadth – well-managed collaboration between 

popular and successful small providers will enable them to remain viable and 
to share and build on their particular areas of expertise; 

 



 

d. learner choice – all learners should normally have local access to high quality 
16-19 provision in a range of settings and any proposals for change to this 
provision should take into account the views of all stakeholders; 

 
e. affordability, value for money and cost effectiveness – proposals for change 

should include how any capital and recurrent costs and savings will lead to 
improved educational opportunities. 

 
Conflicting Sixth Form Reorganisation Proposals 
 
4.48 Where the implementation of reorganisation proposals by the LSC conflict with 
other published proposals put to the Decision Maker for decision, the Decision Maker is 
prevented (i.e. by the School Organisation Proposals by the LSC for England 
Regulations 2003) from making a decision on the “related” proposals until the Secretary 
of State has decided the LSC proposals (see paragraphs 4.13 to 4.14 above). 

FUNDING AND LAND 
 
Capital 
 
4.49 The Decision Maker should be satisfied that any capital required to implement 
the proposals will be available.  Normally, this will be some form of written confirmation 
from the source of funding on which the promoters rely (e.g. the LA, DCSF, or LSC).  In 
the case of an LA, this should be from an authorised person within the LA, and provide 
detailed information on the funding, provision of land and premises etc. 

4.50 There can be no assumption that the approval of proposals will trigger the 
release of capital funds from the Department, unless the Department has previously 
confirmed in writing that such resources will be available; nor can any allocation ‘in 
principle’ be increased.  In such circumstances the proposals should be rejected, or 
consideration of them deferred until it is clear that the capital necessary to implement 
the proposals will be provided. 

4.51 Proposals should not be approved conditionally upon funding being made 
available, subject to the following specific exceptions.  For proposals being funded 
under the Private Finance Initiative (PFI) or through the Building Schools for the Future 
(BSF) programme, the Decision Maker should be satisfied that funding has been agreed 
‘in principle’, but the proposals should be approved conditionally on the entering into of 
the necessary agreements and the release of funding.  A conditional approval will 
protect proposers so that they are not under a statutory duty to implement the proposals 
until the relevant contracts have been signed and/or funding is finally released 
 
Capital Receipts 
 
4.52 Where the implementation of proposals may depend on capital receipts from the 
disposal of land used for the purposes of a school (i.e. including one proposed for 
closure in related proposals) the Decision Maker should confirm whether consent to the 
disposal of land is required, or an agreement is needed, for disposal of the land.  
Current requirements are: 

a. Community Schools – the Secretary of State’s consent is required under 
paragraph 2 of Schedule 35A to the Education Act 1996 and, in the case of 
playing field land, under section 77 of the Schools Standards and Framework 



 

Act 1998 (SSFA 1998).  (Details are given in DfES Guidance 1017-2004 The 
Protection of School Playing Fields and Land for Academies published in 
November 2004). 

 
b. Foundation and Voluntary Schools: 

 
(i)  playing field land – the governing body, foundation body or trustees will 
require the Secretary of State’s consent, under section 77 of the SSFA 1998, 
to dispose, or change the use of any playing field land that has been acquired 
and/or enhanced at public expense. 

 
(ii)  non-playing field land or school buildings – the governing body, 
foundation body or trustees will no longer require the Secretary of State’s 
consent to dispose of surplus non-playing field land or school buildings which 
have been acquired or enhanced in value by public funding.  They will be 
required to notify the LA and seek local agreement of their proposals.   Where 
there is no local agreement, the matter should be referred to the Schools 
Adjudicator to determine.  (Details of the new arrangements can be found in 
the Department’s guidance ‘The Transfer and Disposal of School Land in 
England: A General Guide for Schools, Local Authorities and the Adjudicator’) 
 
http://publications.teachernet.gov.uk/default.aspx?PageFunction=productdeta
ils&PageMode=spectrum&ProductId=DfE-1017-2004& . 

 
4.53 Where proposals are dependent upon capital receipts of a discontinuing 
foundation or voluntary school the governing body is required to apply to the Secretary 
of State to exercise his various powers in respect of land held by them for the purposes 
of the school.  Normally he would direct that the land be returned to the LA but he could 
direct that the land be transferred to the governing body of another maintained school 
(or the temporary governing body of a new school).  Where the governing body fails to 
make such an application to the Secretary of State, and the school subsequently closes, 
all land held by them for the purposes of the discontinued school will, on dissolution of 
the governing body, transfer to the LA unless the Secretary of State has directed 
otherwise before the date of dissolution. 

New Site or Playing Fields 
 
4.54 Proposals dependent on the acquisition of an additional site or playing field may 
not receive full approval but should be approved conditionally upon the acquisition of a 
site or playing field. 

Land Tenure Arrangements 
 
4.55 For the expansion of voluntary or foundation schools it is desirable that a trust 
holds the freehold interest in any additional site that is required for the expansion.  
Where the trustees of the voluntary or foundation school hold, or will hold, a leasehold 
interest in the additional site, the Decision Maker will need to be assured that the 
arrangements provide sufficient security for the school.  In particular the leasehold 
interest should be for a substantial period – normally at least 50 years – and avoid 
clauses which would allow the leaseholder to evict the school before the termination of 
the lease.  The Decision Maker should also be satisfied that a lease does not contain 
provisions which would obstruct the governing body or the headteacher in the exercise 



 

of their functions under the Education Acts, or place indirect pressures upon the funding 
bodies. 

School Playing Fields 
 
4.56 The Education (School Premises) Regulations 1999 set out the standards for 
school premises, including minimum areas of team game playing fields to which schools 
should have access.  The Decision Maker will need to be satisfied that either: 

a. the premises will meet minimum requirements of The Education (School 
Premises) Regulations 1999; or 

 
b. if the premises do not meet those requirements, the proposers have secured 

the Secretary of State’s agreement in principle to grant a relaxation. 
Where the Secretary of State has given ‘in principle’ agreement as at paragraph 4.46(b) 
above, the Decision Maker should consider issuing conditional approval so that when 
the Secretary of State gives his agreement, the proposals will automatically gain full 
approval. 
 
SPECIAL EDUCATIONAL NEEDS (SEN) PROVISION 

Initial Considerations 

4.57 When reviewing SEN provision, planning or commissioning alternative types of 
SEN provision or considering proposals for change LAs should aim for a flexible range 
of provision and support that can respond to the special educational needs of individual 
pupils and parental preferences, rather than necessarily establishing broad categories 
of provision according to special educational need or disability. There are a number of 
initial considerations for LAs to take account of in relation to proposals for change. They 
should ensure that local proposals: 
 

i. take account of parental preferences for particular styles of provision or 
education settings; 

ii. offer a range of provision to respond to the needs of individual children and 
young people, taking account of collaborative arrangements (including 
between special and mainstream), extended school and Children’s Centre 
provision; regional centres (of expertise ) and regional and sub-regional 
provision; out of LA day and residential special provision; 

iii. are consistent with the LA’s Children and Young People’s Plan; 

iv. take full account of educational considerations, in particular the need to 
ensure a broad and balanced curriculum, including the National Curriculum, 
within a learning environment in which children can be healthy and stay safe;  

v. support the LA’s strategy for making schools and settings more accessible to 
disabled children and young people and their scheme for promoting equality 
of opportunity for disabled people; 

vi. provide access to appropriately trained staff and access to specialist support 
and advice, so that individual pupils can have the fullest possible 
opportunities to make progress in their learning and participate in their school 



 

and community; 

vii. ensure appropriate provision for 14-19 year-olds, taking account of the role of 
local LSC funded institutions and their admissions policies; and 

viii. ensure that appropriate full-time education will be available to all displaced 
pupils.  Their statements of special educational needs will require amendment 
and all parental rights must be ensured.  Other interested partners, such as the 
Health Authority should be involved. 

 
4.58 Taking account of the considerations, as set out above, will provide assurance to 
local communities, children and parents that any reorganisation of SEN provision in 
their area is designed to improve on existing arrangements and enable all children to 
achieve the five Every Child Matters outcomes. 
 
The Special Educational Needs Improvement Test 
 
4.59 When considering any reorganisation of SEN provision, including that which 
might lead to some children being displaced through closures or alterations, LAs, and all 
other proposers for new schools or new provision, will need to demonstrate to parents, 
the local community and Decision Makers how the proposed alternative arrangements 
are likely to lead to improvements in the standard, quality and/or range of educational 
provision for children with special educational needs. All consultation documents and 
reorganisation plans that LAs publish and all relevant documentation LAs and other 
proposers submit to Decision Makers should show how the key factors set out in 
paragraphs 4.60 to 4.63 below have been taken into account. Proposals which do not 
credibly meet these requirements should not be approved and Decision Makers should 
take proper account of parental or independent representations which question the LA’s 
own assessment in this regard.  
 
Key Factors 
 
4.60 When LAs are planning changes to their existing SEN provision, and in order to 
meet the requirement to demonstrate likely improvements in provision, they should: 
 

• identify the details of the specific educational benefits that will flow from the 
proposals in terms of: 

 
a) improved access to education and associated services including the curriculum, 

wider school activities, facilities and equipment, with reference to  the LA’s 
Accessibility Strategy; 

b) improved access to specialist staff, both education and other professionals, 
including any external support and/or outreach services; 

c) improved access to suitable accommodation; and 
d) improved supply of suitable places. 

 
• LAs should also: 

 
i. obtain a written statement that offers the opportunity for all providers of 

existing and proposed provision to set out their views on the changing pattern 
of provision seeking agreement where possible; 

ii. clearly state arrangements for alternative provision.  A ‘hope’ or ‘intention’ to find 



 

places elsewhere is not acceptable.  Wherever possible, the host or alternative 
schools should confirm in writing that they are willing to receive pupils, and have 
or will have all the facilities necessary to provide an appropriate curriculum; 

iii. specify the transport arrangements that will support appropriate access to the 
premises by reference to the LA’s transport policy for SEN and disabled children; 
and 

iv. specify how the proposals will be funded and the planned staffing arrangements 
that will be put in place. 

 
4.61 It is to be noted that any pupils displaced as a result of the closure of a BESD 
school (difficulties with behavioural, emotional and social development) should not be 
placed long-term or permanently in a Pupil Referral Unit (PRU) if a special school place is 
what they need. PRUs are intended primarily for pupils who have been excluded, although 
LAs can and do use PRU provision for pupils out of school for other reasons such as 
illness and teenage pregnancies. There may of course be pupils who have statements 
identifying that they have BESD who have been placed appropriately in a PRU because 
they have been excluded; in such cases the statement must be amended to name the 
PRU, but PRUs should not be seen as an alternative long-term provision to special 
schools. 
 
4.62  The requirement to demonstrate improvements and identify the specific 
educational benefits that flow from proposals for new or altered provision  as set out in the 
key factors are for all those who bring forward proposals for new special schools or for 
special provision in mainstream schools including governors of foundation schools and 
foundation special schools. The proposer needs to consider all the factors listed above.  
 
4.63 Decision Makers will need to be satisfied that the evidence with which they are 
provided shows that LAs and/or other proposers have taken account of the initial 
considerations and all the key factors in their planning and commissioning in order to 
meet the requirement to demonstrate that the reorganisation or new provision is likely to 
result in improvements to SEN provision.   

OTHER ISSUES 
 
Views of Interested Parties 
 
4.64 The Decision Maker should consider the views of all those affected by the 
proposals or who have an interest in them including: pupils; families of pupils; staff; 
other schools and colleges; local residents; diocesan bodies and other providers; LAs; 
the LSC (where proposals affect 14-19 provision) and the Early Years Development and 
Childcare Partnership if one exists, or any local partnership or group that exists in place 
of an EYDCP (where proposals affect early years and/or childcare provision).  This 
includes statutory objections and comments submitted during the representation period. 
The Decision Maker should not simply take account of the numbers of people 
expressing a particular view when considering representations made on proposals.  
Instead the Decision Maker should give the greatest weight to representations from 
those stakeholders likely to be most directly affected by the proposals. 

 


