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5, Walsall Council

Item No.5

REPORT OF THE DIRECTOR OF RESILIENT COMMUNITIES TO THE

LICENSING SUB - COMMITTEE

22 NOVEMBER 2023

APPLICATION FOR A NEW PREMISES LICENCE

UNDER SECTION 17 OF THE LICENSING ACT 2003

Unique Bar & Grill Ltd
77 Bradford Street
Walsall
WS1 3QD

Summary of Report

This report provides the information necessary for the Licensing and
Safety Sub-Committee to determine an application for a premises licence
in respect of an African restaurant and takeaway Unique Bar & Girill Ltd,
77 Bradford Street, Walsall, WS1 3QD.

The report sets out how the licensing authority followed the normal
practice of consulting with all responsible authorities following receipt of
the application. West Midlands Police, Walsall Council Public Health and
West Midlands Fire Service have made representations against the issue
of the licence.

Options

The Sub-Committee is required to hold a hearing to consider the
application and relevant representations and determine whether to:
e grant the licence as applied for;
e grant the licence with modifications or conditions; or
¢ refuse the application.

Background Information

On the 271" September 2023 an application for a premises licence to sell
alcohol for consumption on and off the premises was made on behalf of
John Obumese, Unique Bar & Grill Ltd by National Compliance Training
Ltd. The application can be found at Appendix 1,

A summary of the licensable activities and times applied for is provided
in the table below (NB: these have subsequently been reduced following
mediation):
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Licensable Activities/

Opening Hours ETE AL e
Sale of algohol for Mondgy to .Sunday 12:00 23:00
consumption on & off the (inclusive)

premises

Monday to Sunday 12:00 23:30

Hours open to public (inclusive)

A plan showing the location of the premises is attached as Appendix 2.

In accordance with regulations the application was served on all the
statutory responsible authorities.

The Licensing Act 2003 specifies that new premises licence applications
must be advertised in the following ways:

a. by way of a blue site notice displayed at or on the premises for a
statutory consultation period of 28 consecutive days starting on the
day after the day on which the valid application was given to the
Licensing Authority. The last day for representations was 25 October
2023.

b. by publishing a licensing notice in a newspaper (or similar)
circulating within the area of the premises, by the tenth working day
of the consultation period; and

c. by publication of a notice on the licensing authority’s website for no
less than 28 days during the consultation period.

This combination of requirements ensures that ‘other persons’,
regardless of their status or geographic proximity to the premises, are
aware that an application for a premises licence has been made and of
their right and opportunity to comment, should they wish to do so.

The licensing authority is satisfied that the blue notice was displayed,
and the newspaper notice published in accordance with the requirements
of the Licensing Act 2003.

Any responsible authority, or other person, may submit a representation
to the Licensing Authority, however generally only relevant
representations received during the advertised consultation period may
be considered when determining the application.

Representations
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The Licensing Authority received the following responses to the
consultation from responsible authorities:

Walsall Council Environmental Health

On 6 October 2023, Environmental Health confirmed that they had no
objection to the grant of the licence. The email response is attached as
Appendix 3.

Walsall Council Trading Standards

On 11 October 2023 Trading Standards confirmed that they had no
issues/comments to make in respect of the application. The email
response is attached as Appendix 4.

West Midlands Police

On 18 October 2023, the Police Licensing Officer confirmed that West
Midlands Police strongly objected to the application and made
representations under all 4 licensing objectives. The objections relate to
John Obumese who is the Director of Unique Bar and Grill Ltd. West
Midlands Police confirm Mr Obumese has a long history of offending and
has been convicted of relevant offences under the Licensing Act 2003.
These offences include assaulting police officers, drugs offences
including possession with intent to supply, driving offences including
failing to stop for police and possession of a bladed article. West
Midlands Police also have made representations on the grounds that the
premises falls within a Cumulative Impact Policy area (CIP) A copy of the
email representation is attached as Appendix 5.

Appendix 8 is a copy of the relevant offences listed under the Licensing
Act 2003 and used when determining personal licence applications.

West Midland Fire Service

On 20 October 2023, West Midland Fire Service (WMFS) made a
representation objecting to the grant of the licence due to the public
safety concerns listed below:

e The emergency lighting system was faulty and needs upgrading.

e A number of smoke detectors were covered and it could not be
confirmed if the system is working suitably.

e There was no suitable fire risk assessment carried out.

e Staff had not received any suitable fire safety training.

A copy of the email representation is attached as Appendix 6.

Walsall Council Public Health
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On the 24 October 2023 Public Health responded to the application
informing the licensing authority that they will be making representations
to the grant of the application on the grounds of all 4 licensing objectives
under the Licensing Act 2003. Public Health are not satisfied the
application will not contribute to the current CIP and that the applicant
has failed to demonstrate to them that the application will not have an
adverse effect on the licensing objectives.

A copy of the email is attached as Appendix 7.
Other responsible authorities

No comments were received from any other responsible authorities in
relation to this application.

Representations from ‘other persons’

During the consultation period, no comments were received from
other persons.

Cumulative Impact Policy

“Cumulative impact” is the potential impact on the promotion of the
licensing objectives of a number of licensed premises concentrated in
one area.

The concept of “Cumulative impact” has been described within the
section 182 Guidance and used by licensing authorities within their
statements of licensing policy since the commencement of the 2003 Act.
‘Cumulative impact assessments’ were introduced in the 2003 Act by the
Policing and Crime Act 2017, with effect from 6 April 2018. This places
cumulative impact policies on a statutory footing.

As the premises which this application is concerned falls within the
Council’'s cumulative impact area, the cumulative impact policy must be
considered in relation to this application.

A cumulative impact policy applies in specified areas where there is a
high saturation of licensed premises, such as those selling alcohol or
providing late night refreshment, where serious problems of nuisance
and disorder may arise in the general locale. Such problems generally
occur as a result of, or can be exacerbated by, large numbers of drinkers
being concentrated in an area, for example when leaving premises at
peak times or when queuing at fast food outlets or for public transport
(see 14.22 of the Section 182 guidance).

Tension among queuing customers often leads to conflict, disorder, and
anti-social behaviour. Moreover, regular large concentrations of people
can also attract criminal activities such as drug dealing, pick pocketing
and street robbery.
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Local services such as public transport, public lavatory provision and
street cleaning may not be able to meet the demand posed by such
concentrations of drinkers, leading to issues such as street fouling,
littering, traffic, and public nuisance caused by concentrations of people
who cannot be effectively dispersed quickly (14.22 of the guidance).

Section 12 of Walsall Council’'s Statement of Licensing Policy sets out
the cumulative impact policy. The cumulative impact policy was reviewed
in 2021 following a cumulative impact assessment which showed that
licensed premises within the WS1 post code area were having a
cumulative impact, and the licensing objectives were being undermined.
The premises concerned does fall within the cumulative impact area.

12.6 of the policy states: “In light of the findings, the Authority, proposed
a cumulative impact policy (amended in 2021) in respect of applications
relating to the sale or supply of alcohol for consumption ‘on and off’ the
premises’ and for the provisions of late-night refreshment in a defined
area of Walsall”.

12.7 of the policy states: “In this area applicants will be required to
demonstrate how the granting of their licence will not have a cumulative
impact on the licensing objectives. Where relevant representations are
received to the application, the matter will be referred to the Licensing
Sub-Committee to make a decision on the application.”

12.8 of the policy states: “Walsall Council recognises that any special
policy regarding cumulative impact is not absolute and where licence
applications will not add to cumulative impact and no relevant
representations received, the licence/certificate will be granted as
applied for”.

12.10 of the policy states: “In determining an application, Walsall Council
will have particular regard to the licensing objectives, the cumulative
effect, and any adverse impact that may arise from the saturation of
premises in the defined area”.

12.12 of the policy states: “Walsall Council recognises the difference
between cumulative impact and the commercial need for premises in an
area. Need and market forces are not matters for the Authority to
consider as part of its licensing function.”

Walsall Council Licensing Policy (in effect from September 2021)

Please click this link Statement of licensing policy | Walsall Council
(Appendix 9) to access Walsall Council’s Statement of Licensing Policy
or copy https://go.walsall.gov.uk/business/licensing-and-

regulation/alcohol-and-entertainment-licences-and-permits/statement
into a web search engine.
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Resource Considerations

Financial: Application fees are set by central government and are non-
refundable. The Licensing Authority would have to cover the cost of any
successful appeals made to magistrate’s court.

Any decision taken by the Licensing Authority may be appealed to the
Magistrates’ Court. The Licensing Authority may have to bear the costs
of defending such an appeal.

Legal: Any representations received must be relevant to the likely effect
on the promotion of the licensing objectives in respect of the application
received, namely: Prevention of Crime and Disorder, Public Safety,
Prevention of Public Nuisance, Protection of Children from Harm.
Representations which are not relevant must be rejected.

At a hearing, the Licensing Authority upon receipt of relevant
representations, and only if it is considered to be appropriate and
proportionate to promote the licensing objectives. may consider attaching
additional conditions, modifying conditions proposed in the operating
schedule of the application (including hours), or to reject the application.

Any conditions further imposed by the committee must be appropriate
and proportionate and should be tailored to the size, style,
characteristics, and activities taking place at the premises. They should
not be merely aspirational and should not go further than what is needed
for that purpose.

Walsall Council has stated that at all times the licensing authority will try
to strike a fair balance between the benefits to the community of a
licensed venue and the risk of disturbance to residents.

The Licensing Sub Committee must have due regard to Walsall Council’s

Statement of Licensing Policy issued in 2021 and the statutory guidance
issued under section 182 of the Licensing Act 2003.

Relevant Extracts from Section 182 Guidance:

The section 182 guidance issued under the Licensing Act 2003 states:
“Licensing authorities should look to the police as the main source of
advice on crime and disorder.”

The section 182 guidance 14.19 states - There can be confusion about
the difference between the “need” for premises and the “cumulative
impact” of premises on the licensing object “Need” concerns the
commercial demand for another pub or restaurant or hotel and is a
matter for the planning authority and for the market. This is not a matter
for a licensing authority in discharging its licensing functions or for its
statement of licensing policy.



8.3 The section 182 guidance also states - “Applicants are expected to
include positive proposals in their application on how they will manage
any potential risks. Where specific policies apply in the area (for
example, a cumulative impact policy), applicants are also expected to
demonstrate an understanding of how the policy impacts on their
application; any measures they will take to mitigate the impact; and why
they consider the application should be an exception to the policy.

8.4 Arepresentation is “relevant” if it relates to the likely effect of the grant of
the licence on the promotion of at least one of the licensing objectives.

9. Relevant Representations

9.1. In determining whether a representation is ‘relevant,” and may therefore
be taken into account, the Sub-Committee must have regard to Sections
18(6) and 18(7) of the Licensing Act 2003, which state:

18 (6) For the purposes of this section, “relevant representations”
means representations which—

(a) are about the likely effect of the grant of the premises licence
on the promotion of the licensing objectives;

(b) meet the requirements of subsection (7);

(c) if they relate to the identity of the person named in the
application as the proposed premises supervisor, meet the
requirements of subsection (9); and

(d) are not excluded representations by virtue of section 32
(restriction on making representations following issue of
provisional statement).

18 (7) the requirements of Section 18 subsection (7), referenced above,

are —

(a) that the representations were made by a responsible authority
or other person within the period prescribed under section 17(5)
(c);

(b) that they have not been withdrawn; and

(c) in the case of representations made by a person who is not a
responsible authority, that they are not, in the opinion of the
relevant licensing authority, frivolous or vexatious.

9.2. Licensing Objectives

The Licensing Objectives are:

The prevention of crime and disorder;
The prevention of public nuisance;

The protection of children from harm; and
Public safety.
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The Licensing Act 2003 and associated guidance suggests a
representation from a local businessperson about the commercial
damage caused by competition from new licensed premises would not
be relevant. On the other hand, a representation by a business owner
that nuisance caused by new premises would deter customers from
entering the local area, and the steps proposed by the applicant to
prevent that nuisance were inadequate, would be relevant. In other
words, representations should relate to the impact of licensable activities
carried on from premises on the objectives. For representations in
relation to variations to be relevant, they should be confined to the
subject matter of the variation.

There is no requirement for a responsible authority or other person to
produce a recorded history of problems at premises to support their
representations, and in fact this would not be possible for new premises.

Should the Sub-Committee decide to grant the licence with additional
conditions, such conditions must comply with the requirements specified
in the Section 182 Guidance - specifically:

1.16 Conditions on a premises licence or club premises certificate are
important in setting the parameters within which premises can
lawfully operate. The use of wording such as “must,” “shall” and

“will” is encouraged. Licence conditions:

e must be appropriate for the promotion of the licensing
objectives;

e must be precise and enforceable;

e must be unambiguous and clear in what they intend to
achieve;

e should not duplicate other statutory requirements or other
duties or responsibilities placed on the employer by other
legislation;

e must be tailored to the individual type, location and
characteristics of the premises and events concerned;

e should not be standardised and may be unlawful when it
cannot be demonstrated that they are appropriate for the
promotion of the licensing objectives in an individual case;

e should not replicate offences set out in the 2003 Act or other
legislation;

e should be proportionate, justifiable and be capable of being
met;

e cannot seek to manage the behaviour of customers once they
are beyond the direct management of the licence holder and
their staff, but may impact on the behaviour of customers in
the immediate vicinity of the premises or as they enter or
leave; and

. should be written in a prescriptive format.
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Conditions must be targeted on deterrence and preventing crime and
disorder including the prevention of illegal working in licensed premises
(see paragraph 10.10). For example, where there is good reason to
suppose that disorder may take place, the presence of closed-circuit
television (CCTV) cameras both inside and immediately outside the
premises can actively deter disorder, nuisance, anti-social behaviour,
and crime generally.

Some licence holders may wish to have cameras on their premises for
the prevention of crime directed against the business itself, its staff, or its
customers. But any condition may require a broader approach, and it
may be appropriate to ensure that the precise location of cameras is set
out on plans to ensure that certain areas are properly covered and there
is no subsequent dispute over the terms of the condition.

The 2003 Act enables licensing authorities and responsible authorities,
through representations, to consider what constitutes public nuisance
and what is appropriate to prevent it in terms of conditions attached to
specific premises licences and club premises certificates. It is therefore
important that in considering the promotion of this licensing objective,
licensing authorities and responsible authorities focus on the effect of the
licensable activities at the specific premises on persons living and
working (including those carrying on business) in the area around the
premises which may be disproportionate and unreasonable. The issues
will mainly concern noise nuisance, light pollution, noxious smells, and
litter.

Applicants have the opportunity to demonstrate how they intend to
promote the licensing objectives through the operating schedule, section
8.41 of the guidance states: “in completing an operating schedule,
applicants are expected to have regard to the statement of licensing
policy for their area.”

They must also be aware of the expectations of the licensing authority
and the responsible authorities as to the steps that are appropriate for
the promotion of the licensing objectives, and to demonstrate knowledge
of their local area when describing the steps, they propose to take to
promote the licensing objectives. Licensing authorities and responsible
authorities are expected to publish information about what is meant by
the promotion of the licensing objectives and to ensure that applicants
can readily access advice about these matters. However, applicants are
also expected to undertake their own enquiries about the area in which
the premises are situated to inform the content of the application.”

Applicants are expected to obtain sufficient information to enable them to
demonstrate, when setting out the steps they propose to take to promote
the licensing objectives, that they understand:
o the layout of the local area and physical environment, including
crime and disorder hotspots, proximity to residential premises
and proximity to areas where children may congregate;
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. any risk posed to the local area by the applicants’ proposed
licensable activities; and

o any local initiatives (for example, local crime reduction
initiatives or voluntary schemes including local taxi-marshalling
schemes, street pastors and other schemes) which may help
to mitigate potential risks.

Applicants are expected to provide licensing authorities with sufficient
information in this section to determine the extent to which their
proposed steps are appropriate to promote the licensing objectives in the
local area. Applications must not be based on providing a set of standard
conditions to promote the licensing objectives and applicants are
expected to make it clear why the steps they are proposing are
appropriate for the premises.

Licensing authorities are best placed to determine what actions are
appropriate for the promotion of the licensing objectives in their areas. All
licensing determinations should be considered on a case-by-case basis.
They should take into account any representations or objections that
have been received from responsible authorities or other persons, and
representations made by the applicant or premises user as the case may
be.

The authority’s determination should be evidence-based, justified as
being appropriate for the promotion of the licensing objectives and
proportionate to what it is intended to achieve.

The 2003 Act requires that licensing conditions should be tailored to the
size, type, location and characteristics and activities taking place at the
premises concerned. Conditions should be determined on a case-by-
case basis and standardised conditions which ignore these individual
aspects should be avoided. For example, conditions should not be used
to implement a general policy in a given area such as the use of CCTV,
polycarbonate drinking vessels or identity scanners where they would not
be appropriate to the specific premises.

Licence holders have a responsibility to ensure the safety of those using
their premises, as a part of their duties under the 2003 Act. This
concerns the safety of people using the relevant premises rather than
public health which is addressed in other legislation. Physical safety
includes the prevention of accidents and injuries and other immediate
harms that can result from alcohol consumption such as
unconsciousness or alcohol poisoning (2.2 of the guidance).

Where a local authority’s Director of Public Health in England (DPH)6 or
Local Health Board (LHB) (in Wales) exercises its functions as a
responsible authority, it should have sufficient knowledge of the licensing
policy and health issues to ensure it is able to fulfil those functions. If the
authority wishes to make representations, the DPH or LHB will need to
decide how best to gather and coordinate evidence from other bodies
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which exercise health functions in the area, such as emergency
departments and ambulance services (9.20).

Health bodies may hold information which other responsible authorities
do not, but which would assist a licensing authority in exercising its
functions. This information may be used by the health body to make
representations in its own right or to support representations by other
responsible authorities, such as the police. Such representations can
potentially be made on the grounds of all four licensing objectives.
Perhaps the most obvious example is where drunkenness leads to
accidents and injuries from violence, resulting in attendances at
emergency departments and the use of ambulance services. Some of
these incidents will be reported to the police, but many will not. Such
information will often be relevant to the public safety and crime and
disorder objectives (9.21).

However, health bodies are encouraged to make representations in
respect of any of the four licensing objectives without necessarily
seeking views from other responsible authorities where they have
appropriate evidence to do so. There is also potential for health bodies to
participate in the licensing process in relation to the protection of children
from harm. This objective not only concerns the physical safety of
children, but also their moral and psychological well being (9.22).

Evidence relating to under 18s alcohol-related emergency department
attendance, hospital admissions and underage sales of alcohol, could
potentially have implications for both the protection of children from harm
and the crime and disorder objectives. Health bodies can provide
evidence to lead or support representations in relation to this objective
(9.23).

The Licensing Sub Committee may grant the application as requested,
grant with additional/modified conditions attached to the premises licence
or reject the application.

Where the applicant, a responsible authority, or other person who has
made a relevant representation is aggrieved by the decision of the
Licensing Authority, they may appeal to the Magistrates’ Court.

Staffing issues:

None arising from this report.

Citizen Impact

Residents or businesses (‘Other Persons’) within the licensing
authorities’ area can submit ‘relevant representations’

Community Safety
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Issues raised in relation to potential public safety are addressed through
consultation with responsible authorities and by committee through the
decision-making process.

Environmental Impact

Nothing arising from this report.

Performance and Risk Management Issues

Nothing arising from this report.

Equality Implications

When considering this application and reaching a determination the
licensing authority must always have due regard to the Public Sector
Equality Duty (PSED) set out in section 149 of the Equality Act 2010:

A public authority must, in the exercise of its functions, have due regard
to the need to—

(a) eliminate discrimination, harassment, victimisation, and any other
conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a
relevant protected characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant
protected characteristic and persons who do not share it.

15.2 The licensing authority’s approach to having “due regard” is based on

legal principles arising from case law including those set out in Brown vs.
Secretary of State for Work and Pensions (2008) and other cases. These
principles may be summarised as:

e Knowledge - decision makers should be aware of their duty to
have due regard to the aims of PSED.

¢ Sufficient information - decision makers must consider whether
they have sufficient information in order to give proper
consideration to the matters set out in the PSED. This will assist
decision makers to understand the potential impact of their
proposed decisions on people with relevant protected
characteristics.

e Timeliness - public bodies must have due regard “before and at
the time that a particular decision is being considered.” This
means that equality must form part of the decision-making
process as it happens and not after the event.
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¢ Real consideration - consideration of the aims of the PSED must
form an integral part of the decision-making process. The PSED
duty must be exercised fully, rigorously and with an open mind.

¢ No delegation - public bodies and others carrying out public
functions may use their staff and third parties to assist them to
assess the impact of a decision on equality. However, where they
make the ultimate decision, they cannot delegate their
responsibility to consider the aims of the PSED to another person.

e Review - public bodies must have due regard to the aims of the
PSED not only when a policy is developed and decided, but also
when it is implemented and reviewed. The PSED is a continuing

duty.

Consultation

Consultation/advertising is carried out in accordance with prescribed
statutory regulations.

Associated Papers

Appendix 1 Application.
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Appendix 6  Representation from West Midlands Fire Service

Appendix 7  Representation from Walsall Council Public Health

Appendix 8 List of Relevant offences in determining a personal licence
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Appendix 9  Link to Walsall Council’s Statement of Licensing Policy

Contact Officer

Muhammed Sayful Alom, Licensing Team Leader —
Licensing@walsall.gov.uk




