Agenda item 11

Cabinet — 7 September 2016

Revision of Financial Arrangements for Preferred Accommodation
Policy

Portfolio: Councillor Diane Coughlan

Related portfolios: None

Service: Adult Social Care

Wards: All

Key decision: Yes

Forward plan: Yes

1. Summary

1.1 In March 2015 Cabinet agreed to the ‘Usual Cost, Preferred Accommodation and Top-

1.2
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15

15

1.6

2.1

Up Policy’ and ‘Deferred Payment Scheme’ being merged into a single Policy entitled
‘Financial Arrangements for Preferred Accommodation’ — Appendix 1

The Policy came into effect on 1% April, 2015 and should be reviewed annually to ensure
it is consistent with relevant legislation, statutory guidance and operational practice

The Financial Arrangements for Preferred Accommodation Policy refers to residential
and nursing accommodation rates for 2015/16 and require refreshing to reflect changes
in the usual rates.

This report recommends that the Policy is changed to delegate authority for setting the
future usual rates outside of the Policy within the scheme of delegations to the Executive
Director. This is subject to such future increases not constituting a ‘Key Decision’ which
would require Cabinet Authority. It is also recommended to delegate changes to
Deferred Payment client charges to the Executive Director.

A key change within the policy is the intention to charge a fee for setting up a deferred
payment agreement. This fee is to cover the costs the council incurs in setting up a
deferred payment and the ongoing administration of it.

Enquiries have been conducted to determine how Walsall Deferred Payments charges
compare with other regional and national Councils. The benchmarking indicates that
Walsall charges less than most other councils and current charges do not reflect the
actual cost to the council of setting up a deferred payment and the council is therefore
subsidising this provision. Based on benchmarking information, this report considers the
charging options and recommends a new charging schedule.

Recommendations

Amend the ‘Financial Arrangements for Preferred Accommodation’ policy to remove the
‘Usual Rates’ for Residential and Nursing Home care table and refer readers to



2.2

2.3

3.

published, annually updated, ‘Usual Rates Information’ which are agreed by the
Executive Director in accordance with the Scheme of Delegation.

To implement Option 3 which will see an increase in the current Deferred Payment
charges to the following charging bundle:

e A one off charge of £400 in setting up the Deferred Payment to cover legal
dispersals, land registry charges and valuation fees to be implemented for new
clients from 1 October 2016.

e An annual administration charge of £300 to cover re-valuation fees, issuing
statements and invoices, monitoring account and application of interest to be
implemented for new clients from 1 October 2016.

e A one off charge of £110 to cover closure costs for example redemption costs,
lifting charges, final invoice and application of interest to be implemented for new
clients from 1 October 2016.

These charges would be reviewed annually and new rates agreed by the Executive
Director in accordance with the scheme of delegation.

Report Detail

Setting of Residential & Nursing Care Home Rates

3.1

3.2

3.3

3.4

3.5

The Financial Arrangements for Preferred Accommodation Policy refers to the ‘usual
rates’ for residential and nursing accommodation i.e. the rate for which the local authority
would usually expect to pay for a care home bed per week.

The ‘Usual Rates’ should be updated annually and, the Director of Adult Social Care, as
delegated by Cabinet, set the usual rates for residential and nursing care respectively.
As a result, the policy now requires updating.

As the Constitution of Walsall Council sets out that all ‘policy changes’ should be
presented to Cabinet, by including the ‘Usual Rates’ table within this policy, Cabinet
Approval is required every year, even though the increases agreed are likely to be in
accordance with the Scheme of Delegations.

Removing the ‘Usual Rates’ table from the policy will give greater flexibility for rates to be
set and published in accordance with the Constitution Scheme of Delegations or
delegated Cabinet Authority.

If determined to be a ‘Key Decision’, some changes in ‘Usual Rates’ may still require
Cabinet Approval.

Deferred Payment Costs

3.6

Every council is entitled to charge a fee for setting up a deferred payment agreement.
This fee is to cover the costs the council incurs in setting up a deferred payment and the
ongoing administration of it. The Council must not make a profit from charges to the
service user. Typical costs incurred relate to:

e One off costs such as legal dispersals, land registry searches, registering a
charge, property valuation fee, and drawing up the legal documents.

¢ Annual administration costs for example re-valuation fees, issuing statements
and invoices, monitoring account and application of interest.

e Closure costs for example redemption costs, lifting charges, final invoice and
application of interest



3.7

The charges passed on to service users for arranging and administering a Deferred

Payment in Walsall do not reflect of a full cost recovery model. The Council currently
charges a one-off, £200 charge for setting up the Deferred Payment agreement, without
any charge levied for ongoing administration. This was approved on 18 March 2015

3.8

The actual costs incurred including legal dispersals, land registry searches, registering a

charge, property valuation fee, and drawing up the legal documents can be up to £1000.

3.9

20 Councils (Appendix 2) were contacted regarding the charges that they levy for

Deferred payments. A summary of the findings are as follows:

3.10 Options regarding Deferred Payment charges

At £200, Walsall Council’'s one-off set up costs are significantly below what other

Black Country authorities charge.
Wolverhampton charge £396
Dudley charge £300.

Neither of these neighbouring Local Authorities charge on an ongoing
‘Administration Fee’ although many Local Authorities do, the average charge

being £233.

Option Detail Considerations

Option 1 | Charge only a one-off set up cost and This would be consistent with other Black
increase it to the Black Country Country Authorities but still below national
average of £347.50. average charges and actual costs to the

LA to administer.

Option 2 | Implement charges based on actual | This would be equitable and beyond
costs as the Local Authority incurs | reasonable challenge, however, would be
them. difficult to administer

Option 3 | 1. Work towards a full cost recovery | This is slightly higher than the Black

model by introducing a subsidised
set up charge of £400. This would
increase to £500 if the property is
not registered with the Land
registry.

Charge an annual administration
fee of £300 to cover valuation fees,
issuing statements and invoices,
monitoring the account and
application of interest and initial
property inspection/inventory and
ongoing checks®.

Charge a one off closure fee of
£110 to cover redemption costs,
lifting charges, final invoice and
application of interest

Country average but lower than the

Family group average of £546.

This is higher than the family group
average of £117

This is slightly lower than the family group
average of £117.

Assuming 15 new deferred payments, 70




active and 15 closures per annum this
would raise additional income of £27,150
per annum.

2 This is a change in practice. Initial
inventory inspections and ongoing annual
property inspections will no longer be
undertaken by the Social Worker but by
Housing Standards Team. This additional
activity will be funded by the additional
income raised.

3.11

4.1

6.1

Administration arrangements;

e The set-up and annual administration fees can either be invoiced to the client or
added to the Deferred Payment amount.

e The closure fee would be added to the total amount of the Deferred payment at the
end of the agreement

Council priorities

Implementation of a ‘Financial Arrangements for Preferred Accommodation Policy’ will
contribute to the Council’s priority for supporting people to remain as independent as
possible with the new provisions of the Care Act

Financial implications

The recommended amendment to the ‘Financial Arrangements for Preferred
Accommodation’ policy to remove the ‘Usual Rates’ for Residential and Nursing Home
care table and refer readers to published, annually updated, ‘Usual Rates Information’,
would not in itself lead to any financial implications, with amendments to these rates still
being subject to agreement by the Executive Director in accordance with the Scheme of
Delegation and budgetary implications and funding of changes needing to be identified
at that point.

In relation to deferred payments, there are on average 55-60 deferred payment
agreements in place at any one time, with circa 10 new agreements each year and 10
agreements ending. The recommendation to revise the current deferred payment
charges would therefore lead to a reduction in subsidy of around £16k per year once the
scheme is fully implemented. This would be available to offset costs that are currently
being incurred in providing a Deferred payment scheme.

Legal implications

The Care Act 2014 (regulation 10) specifies what can and can't be charged for. Local
Authorities must before a Deferred Payment is entered into notify the individual of what
the likely charges will be. The Local Authority can charge interest on unpaid
administrative charges. The Local Authority has a power to charge an arrangement fee;
the fee must be limited to the actual costs incurred by the local authority in arranging
care.

Procurement Implications

There are no direct Procurement Implications resulting from this report.




8. Property implications

None identified

10. Health and wellbeing implications
None identified

11. Staffing implications
There are additional staffing requirements to cater for deferred payments, which are
covered in the additional Government Community Care grant for Care Act
implementation.

12. Equality implications

12.1 Equality Impact Assessment — attached at Appendix 3

13. Consultation

13.1 There is no statutory duty to consult.

Background papers

1. Draft Financial Arrangements for Preferred Accommodation Policy

2. Deferred Payments Benchmarking

3. Equality Impact Assessment

4. Financial Arrangements for Preferred Accommodation Cabinet Paper — March 15
Author

Kerrie Allward

Head of Integrated Commissioning
@ 654713

< Kerrie.allward@walsall.gov.uk

fSS

Paula Furnival Councillor Coughlan
Executive Director Portfolio holder
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Financial Arrangements

For Preferred

Accommodation policy

DRAFT

Version Control

Date

Policy reviewed

February 2015

Policy agreed by Cabinet

March 2015

Date of next review

March 2016

Policy reviewed

July 2016

Policy agreed by Cabinet

7 September 2016

Date of next review
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1.0
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1.2

2.0

21

2.2

2.3

24

2.5

3.0
3.1

3.2

Introduction

Walsall Council policy in relation to Preferred Accommodation (including
guidance on preferred accommodation, top ups and deferred payments is
based on the CARE ACT 2014).

The Financial arrangements for preferred accommodation policy is reviewed
annually as a minimum to ensure compliance with evolving legislation.

Guidance and Regulations

The Council’s position is determined by the CARE ACT 2014. This replaces
all existing adult social care law. It consolidates a system that has grown very
complex over the last 60 years into one single statute with supporting
regulations, statutory and practice guidance. Guidance around Usual Cost,
Preferred Accommodation, Top Ups and Deferred Payments has all become
part of the Act.

The guidance replaces the previous guidance which accompanied the
Directions and is intended to ensure that when Councils with social services
responsibilities make placements in care homes or care homes providing
nursing care, that, within reason, individuals are able to exercise genuine
choice over where they live.

The Regulations give individuals the right to enter into more
expensive accommodation than they would otherwise have been
offered in certain circumstances. The guidance sets out what individuals
should be able to expect from the council that is responsible for funding their
care, subject to the individual’'s means, when arranging a care home place for
them.

The guidance describes the minimum of choice that councils should offer
individuals and states that councils should make all reasonable efforts to
maximize choice as far as possible within available resources even when not
required to act in a certain way by the Directions or the Regulations.

Whilst the detail of the guidance applies to registered care homes, the
principles apply to adults placed in unregistered settings also.

Summary of Key Policy Points

A number of the key points in relation to Service Users choice,
preferred accommodation, usual cost and Top ups and deferred payments
are summarised as follows;

Individuals will not be refused their preferred accommodation without
a full explanation being provided in writing including the reasons for doing so.
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3.4

3.5

3.6

3.7

The council’'s usual costs of providing residential and nursing
accommodation to specific client groups are as set out on the Council
website (add link to website).

The usual cost includes a contribution from the Service User which is means
tested and based on a benefits assessment.

Instead of paying a client contribution to the Council, the Resident/Service
User is to pay the same amount client contribution direct to the Provider. The
Council will pay the difference between the usual cost and Service User's
client contribution.

However, it should be noted that even where there is such an agreement for
the resident to make payments direct to the accommodation Provider the
Council will not be liable for any shortfall. By signing the Residential & Nursing
placement document service users are committing to this arrangement

Walsall Councils own usual costs will apply when making placements in
another council’s area unless the other Council’'s usual price is less and a
contract is already in existence between that Council and Service Provider.

Only when an individual has expressed a preference for more
expensive accommodation than the Council would usually expect to pay
(see Appendix A), will a third party or the resident be asked for a top up.
This is in accordance with the Care Act 2014 which states that ‘The only time
when a resident (or a third party on behalf of the resident) can top up is
when;

a) a resident explicitly chooses to enter accommodation other than that
which the Council offers him or her and

b) that preferred accommodation is more expensive than the Council
would usually expect to pay.’

Under the Care Act 2014 residents are entitled to a deferred ‘payments
scheme, which enables a person who is, or will be entering accommodation
(inclusive of Residential care, Supported Living and Extra care), and who
would otherwise be liable to pay for it, whether in whole or part, to enter into a
deferred payment agreement whereby;

= The resident grants a legal charge on an asset in favour of the Local
Authority in respect of any asset in which he or she has a beneficial interest
(whether legal or equitable), for the purpose of securing the payment to the
Local Authority of the total amount payable to them;

= There is an ‘exempt period’, beginning with the time when the agreement
takes effect and ending either;

= 56 days after the date of the resident’s death, or with any earlier date
which the resident has specified in a notice (during the specified timescale)
given by him or her to the Local Authority;

= During the exempt period, the resident will not be required to make
payment to the Local Authority of any relevant contributions falling within the
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3.8

3.9

3.10

exempt period; but the total amount of the relevant fees that the
Local Authority has been paying shall become payable to the
Local Authority on the day after the date on which the exempt period ends.

Residents that are subject to the 12 week property disregard or have
agreed a deferred payments agreement with the council may make top-ups
from specified resources on their own behalf. These are the only situations
where the resident may top up. The most common arrangement is that a third
party is providing the top-up. A

third party in this case might be a relative, a friend, or any other source. This
is in accordance with the Care Act Guidance which states that ‘The most
common arrangement is that a third party is providing the top up, however
a resident may make their own top up payments where either,

a) the resident is subject to the 12 weeks property disregard, during
which the resident can top up his or her own fees or

b) the resident has entered into a deferred payment scheme with
the Local Authority in which case the resident can top up his or her
own fees.’

In order to safeguard both residents and councils from entering into
top-up arrangements that are likely to fail, the resident or the third party must
reasonably be

expected to be able to continue to make top-up payments for the duration of
the arrangements.

In the event that the resident or the third party is unable to continue to make
top-up payments the Council will arrange for the Resident to be moved to
available accommodation that meets their assessed needs but is provided at
the usual cost.

3.11 Where atop up is to be paid it shall be paid direct to the Provider.

3.12

3.13

The Council has contingency arrangements in place, that address the
likelihood that an individual's preferred accommodation will not always be
readily available. The Council, upon request of the Service User in relation to
their preferred accommodation, will where necessary operate a waiting list
and the Service User shall be kept informed of progress.

The Council will never encourage or otherwise imply that care home
providers can or should seek further contributions from individuals in order
to meet assessed needs.

3.13 There are also a number of situations where the Council may need to pay for

higher costs incurred over and above the usual price for providing residential
care. Examples may include specialist care for specific user groups with high
levels of need.

3.14 The guidance and regulations which are summarised in the following Sections

4 — 7 describe the minimum of choice that councils should offer individuals and
states that councils should make all reasonable efforts to maximise choice as
far as possible. Walsall Council is maximising real choice for Service Users
through the use of framework contracts and the operation of Placement Lists.
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Top Ups
The Care Act 2014 states that:

‘If an individual requests it, the council must also arrange for care in
accommodation more expensive than it would usually fund provided a third
party or, in certain circumstances, the resident, is willing and able to pay the
difference between the cost the council would usually expect to pay and the
actual cost of the accommodation (to ‘top up’). These are the only
circumstances where either a third party or the resident may be asked to top

up.
Top-up payments should be distinguished from charges made for extra items
not covered by the home’s basic fees, which are permitted.

There should be a general presumption in favour of individuals being able to
exercise reasonable choice over the service they receive.... Where, for any
reason, a council decides not to arrange a place for someone in
their preferred accommodation it must have a clear and reasonable
justification for that decision which relates to the criteria of the Directions and
is not in breach of the Regulations. Individuals should not be refused their
preferred accommodation without a full explanation from councils, in writing,
of their reasons for doing so.

The location of the preferred accommodation need not be limited by the
boundaries of the funding council. Councils are obliged to cater for
placements ... in any permitted care home within England or Wales...Funding
councils may refer to their own usual costs when making placements in
another council's area. However, because costs vary from area to area, if in
order to meet a resident’'s assessed need it is necessary to place an individual
in another area at a higher rate than the funding council’s usual costs, the
placing council should meet the additional cost itself.’

The Directions state that a council must arrange for care in an individual’s
preferred accommodation subject to four considerations which are detailed
within the CARE ACT 2014 as follows:

‘(@) Suitability of accommodation

Suitability will depend on the council’s assessment of individual need.
Each case must be considered on its merits.

(b) Cost

One of the conditions associated with the provision of preferred
accommodation is that such accommodation should not require the council
to pay more than they would usually expect to pay, having regard to
assessed needs (the ‘usual cost’). This cost should be set by councils at the
start of a financial or other planning period, or in response to significant
changes in the cost of providing care, to be sufficient to meet the assessed
care needs of supported residents in residential accommodation. A council
should set more than one usual cost where the cost of providing residential
accommodation to specific groups is different. In setting and reviewing their
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usual costs, councils should have due regard to the actual costs of providing
care and other local factors. Councils should also have due regard to Best
Value requirements under the Local Government Act 1999.

Individual residents should not be asked to pay more towards their
accommodation because of market inadequacies or commissioning failures.

Where an individual has not expressed a preference for more expensive
accommodation, but there are not, for whatever reason, sufficient places
available at a given time at the council’s usual costs to meet the assessed
care needs of supported residents, the council should make a placement in
more expensive accommodation. In these circumstances, neither the resident
nor a third party should be asked to contribute more than the resident would
normally be expected to contribute and councils should make up the cost
difference between the resident's assessed contribution and the
accommodation’s fees. Only when an individual has expressed a preference
for more expensive accommodation than a council would usually expect to
pay, can a third party or the resident be asked for a top up.

Councils should not set arbitrary ceilings on the amount they expect to pay
for an individual’s residential care. Residents and third parties should not
routinely be required to make up the difference between what the council will
pay and the actual fees of a home. Councils have a statutory duty to provide
residents with the level of service they could expect if the possibility of
resident and third party contributions did not exist.

Costs can vary according to the type of care provided. For example, the
cost a council might usually expect to pay for short-term care might be
different from its usual cost for long-term care. There are also a number of
situations where there may be higher costs incurred in providing residential
care, be it long or short-term. Examples include specialist care for specific
user groups with high levels of need or where necessary to prepare special
diets and provide additional facilities for medical or cultural reasons. Councils
should be prepared to meet these higher costs in order to ensure an
individual’s needs are appropriately met.

(c) Availability

Generally, good commissioning by councils should ensure there is sufficient
capacity so individuals should not have to wait for their assessed (that is,
eligible) needs to be met. However, waiting is occasionally inevitable,
particularly when individuals have expressed a preference towards a
particular care home where there are no current vacancies. In view of the
Care Act 2014 guidance, councils should have contingency arrangements in
place, that address the likelihood that an individual's preferred
accommodation will not always be readily available. These arrangements
should meet the needs of the individual and sustain or improve their level of
independence. For some, the appropriate interim arrangement could be an
enhanced care package at home.

Councils should give individuals an indication of the likely duration of the
interim arrangement. Councils should aim to move them into their choice of
preferred accommodation as soon as possible. Information about how the
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waiting list is handled should be clear and the individual should be kept
informed of progress. If the duration of the interim arrangement exceeds a
reasonable time period e.g. 12 weeks, the individual should be reassessed to
ensure that the interim and preferred accommodation, are still able to meet
the individual's assessed needs.

Councils should ensure that while waiting in temporary residential
accommodation, if an individual has to contribute towards their care costs it is
in accordance with the Care Act 2014. Individuals who are waiting in these
circumstances should not be asked to pay more than their assessed financial
contribution to meet the costs of these residential care services which have
been arranged by the council to temporarily meet their assessed needs and
councils should make up the cost difference between the resident’s assessed
contribution and the accommodation’s fees. Only when an individual has
expressed a preference for more expensive accommodation than a council
would usually expect to pay, can a third party or the resident be asked for a
top up.

Councils should take all reasonable steps to gain an individual’'s agreement to
an interim care home or care package. Where patients have been assessed as
no longer requiring NHS continuing inpatient care, they do not have the right
to occupy indefinitely an NHS bed. If an individual continues to unreasonably
refuse the interim care home or care package, the council is entitled to
consider that it has fulfilled its statutory duty to assess and offer services, and
may then inform the individual, in writing, they will need to make their own
arrangements.

This position also applies to the unreasonable refusal of a permanent care
home, not just the interim care home or care package. If at a later date further
contact is made with social services regarding the individual, the council
should re-open the care planning process, if it is satisfied that the individual's
needs remain such to justify the provision of services and there is no longer
reason to think that the individual will persist in refusing such services
unreasonably.

(d) Terms and conditions

In order to ensure that they are able to exercise proper control over the use of
their funds, councils need to be able to impose certain contractual
conditions, for example, in relation to payment regimes, review, access,
monitoring, audit, record keeping, information sharing, insurance, sub-
contracting, etc.

The contractual conditions required of preferred accommodation should be
broadly the same as those councils would impose on any other similar
operation. Stricter conditions should never be used as a way of avoiding or
deterring a placement. As with suitability, account should be taken of the
nature and location of the accommodation. There may be occasions where it
would be unreasonable for a council not to adapt its standard conditions and
others where it would be unreasonable to expect it to do so. For example,
councils should take into account the fact that care homes in other areas,
or those that take residents from many areas, may have geared
themselves to the normal requirements of other councils.
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5.0
5.1

5.2

5.3

5.4

5.5

5.6

Councils should be flexible in such circumstances and avoid adding to the
administrative burden of care homes.’

More expensive accommodation

The Care Act 2014 guidance applies only where a resident explicitly chooses
to enter accommodation other than that which the council offers them, and
where that preferred accommodation is more expensive than the council
would usually expect to pay. In certain circumstances, councils can make
placements in more expensive accommodation than they would usually
expect to pay for, provided a resident or a third party is able and willing to
make up the difference (to ‘top up’).

Residents that are subject to the 12 week property disregard or have agreed
a deferred payments agreement with the council may make top-ups from
specified resources on their own behalf. These are the only situations where
the resident may top up. The most common arrangement is that a third party
is providing the top-up. A third party in this case might be a relative, a friend,
or any other source.

Responsibility for costs of accommodation

When making arrangements for residential care for an individual under the
Care Act 2014, a council is responsible for the full cost of that accommodation.
Therefore, where a council places someone in more expensive
accommodation, it must contract to pay the accommodation’s fees in full. The
resident’s or the third party’s contribution will be treated as part of the
resident’s income for charging purposes and the council will be able to recover
it in that way. However, under a deferred payments agreement, where the
resident is topping up against the value of their home, their top-up contribution
is added to their deferred contribution.

Councils will be aware that under the Care Act 2014, it is open to them to
agree with both the resident and the person in charge of their accommodation
that, instead of paying a contribution to the council, the resident may pay the
same amount direct to the accommodation, with the council paying the
difference. In such a case, the third party would also pay the accommodation
direct on behalf of the resident. However, it should be noted that even where
there is such an agreement for the resident to make payments direct to the
accommodation, the council continues to be liable to pay the full costs of the
accommodation should either the resident or relative fail to pay the required
amount.

The amount of the resident or third party top-up

The amount of resident or third party top-up payments should be the
difference between the actual fee for the accommodation and the amount that
otherwise the council would usually have expected to pay for someone with
the individual's assessed needs.

Price increases
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Arrangements between the council, resident and third party will need to be
reviewed from time to time to take account of changes to accommodation
fees.

There will also be changes to the council’'s usual cost, however, fees
and usual costs may not change at the same rate, and residents and third
parties should be told that there cannot be a guarantee that any increases
in the accommodation’s fees will automatically be shared evenly between the
council and/or the resident or third party, should the particular
accommodation’s fees rise more quickly than the costs the council would
usually expect to pay for similar individuals. A council may find it useful to
agree with the resident (or third party) that the resident’s (or third party’s)
contribution will be reviewed on a regular basis on the understanding that clear
explanations for proposed increases are given.

Responsibilities of residents and third parties

Councils should make clear to residents and third parties, in writing, the basis
on which arrangements are to be made when they seek to exercise their right
to more expensive preferred accommodation. It should be clear from the
outset to the resident, third party and person providing the accommodation
that:

o failure to keep up top-up payments may result in the resident
having to move to other accommodation unless, after an
assessment of need, it is shown that assessed needs can
only be met in the current accommodation. In these
circumstances, councils should make up the cost difference
between the resident's assessed contribution and the
accommodation’s fees. Where a resident’'s top-ups are being
made against the value of property subject to a deferred payments
agreement, a council will have assured itself from the outset that
top-up payments are viable and recoverable when the home is sold;

* an increase in the resident’'s income will not necessarily lessen
the need for a top-up contribution, since the resident’s own income
will be subject to means testing by the council in the normal way;

* a rise in the accommodation’s fees will not automatically be
shared equally between council, resident (if making a top-up), and
third party.

(e) Suitability and Conditions

The criteria of suitability and willingness to provide on the basis of normal
conditions should be applied in the same way as for other preferred
accommodation exception to this is that it would be reasonable to expect
providers entering this kind of arrangement to agree to do so on the basis
that the council has the right, subject to notice, to terminate the contract
should the resident’s or third party’s top-up payments cease to be adequate.

(f) Liable relatives

Under the Care Act 2014 relatives who are making maintenance
contributions cannot act as third parties for the care of the relative to whose



Financial Arrangements for Preferred
Accommodation Policy

6.0
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care they are already contributing. This limitation does not apply to top- up
arrangements agreed prior to 1 October 2001 with liable relatives.

Neither does the limitation apply to liable relatives who are not making
contributions.

For individuals already in residential care

The Care Act 2014 guidance considers Individuals already placed by a
council in residential accommodation, and those already in residential
accommodation as self-funders but who, because of diminishing resources,
are on the verge of needing council support, have the same rights under
these Directions as those who have yet to be placed by the council. Any
such individual who wishes to move to different or more expensive
accommodation may seek to do so on the same basis as anyone about to
enter residential care for the first time. Should a self- funder who is resident in
a care home that is more expensive than a council would usually expect to
pay later become the responsibility of the council due to diminishing
funds, this may result in the resident having to move to other accommodation,
unless, after an assessment of need, it is shown that assessed needs can
only be met in the current accommodation. In these circumstances,
neither the resident nor a third party should be asked for a top-up payment
and councils should make up the cost difference between the resident’s
assessed contribution and the accommodation’s fees.

Individuals who are unable to make their own choices

The Care Act 2014 guidance identifies that there will be cases in which
prospective residents lack capacity to express a preference for themselves.
It would be reasonable to expect councils to act on the preferences
expressed by their advocate, carer or legal guardian in the same way that
they would on the resident’s own wishes, unless that would in the council’s
opinion be against the best interests of the resident.

Effect on contracting

The Care Act 2014 guidance identifies that any block contract or other form
of contract that a council may have with a provider should not serve to limit
choice. An individual should not be limited to care homes that hold such
contracts with the funding council, or cares homes that are run by councils. It
would not be reasonable for a council to use as a test for the suitability of
accommodation, its presence or absence from a previously compiled list of
preferred suppliers.

The Directions and Regulations do not, however, prevent an authority having
a list of preferred providers with which it will contract where a potential
resident expresses no preference for particular accommodation, nor from
recommending such providers to prospective residents.

Information

The Care Act 2014 guidance considers that individuals, and/or those who
represent them, need information on the options open to them if they are to
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be able to exercise genuine choice. They should be given fair and balanced
information with which to make the best choice of accommodation for them.

Councils should explain to individuals their rights under the Directions
and the

Regulations. Councils should also consider providing material in a range

of forms

including written leaflets in local community languages, Braille, on audio tape
and in accessible language e.g. easy words, short sentences, large print and
pictures (for those with learning disabilities). Councils should supply copies of
the Directions and this guidance if requested in appropriate forms. They
should work with local Clinical Commissiong Groups (CCGs) and local
hospitals to provide clear information to hospital patients as early as
possible in their stay about what the council will be able to provide
should they require short or long-term residential care at the end of their
hospital stay. Individuals should be told explicitly that:

. they are free to choose any accommodation that is likely to
meet their needs subject to the constraints set out in the
Directions and the Regulations.

. they may allow the council to make a placement decision on their
behalf;
and

. they may choose from a preferred list (if the authority operates
such a system).

Councils should ensure that individuals are informed that they have a choice
of accommodation irrespective of whether they express a preference for
particular accommodation. Individuals should also be told what will happen if
the preferred accommodation is not available... Wherever possible, the
individual should be encouraged to have a relative, career or advocate
present during the conversation. A written record of the conversation should
be kept, in particular, recording any decisions taken or preferences expressed
by the individual. This record should be shared with the individual.

Deferred Payments
Requirement for consistent Deferred Payments scheme under the Act

Under Sections 34-36 of the Care Act 2014, all Councils from April 2015 will have
a deferred payment scheme which includes:

= National eligibility criteria on entitlement

= Allowing Councils to charge interest and administrative fees to offset
the costs of the scheme

» Retaining some local discretion, for example the amounts that can be
deferred

Walsall Council’s deferred payments scheme (from April 2015)
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Walsall Council's deferred payments scheme will be consistent with relevant
legislation and statutory guidance. The principles underpinning the scheme are:

= To ensure that those who have been assessed as needing care may
not need to sell their property to pay for care

= That those who can afford to pay a contribution towards care should do
SO

= To ensure that residents are fully informed about deferred payments
and eligibility

= That the scheme sustainable and affordable

Widening scope of the scheme

Walsall's scheme currently covers residential and nursing care services. It is
proposed to extend the scheme for other care services, for example supported
living and Extra Care Housing.

The 12 week property disregard

Where a person has been assessed as having eligible needs for residential or
nursing care and owns assets, the capital value of the assets are disregarded for
the first 12 weeks.

After 12 weeks, unless there is statutory disregard of the asset, for example, the
asset is occupied by a spouse, partner, or close relative who is incapacitated the
property is taken into account as a capital resource. During this 12 week period
the Council will provide advice and information about deferred payments. Advice
and information will include, as appropriate, referring the person or their carer for
independent financial advice. Advice and information about deferred payments
will be available in a variety of mediums, for example: leaflets; the Councils
website.

How much can be deferred

The Council will defer actual residential or nursing care costs; the amount will be
determined in accordance with the Care Act 2014 guidance, this would normally
include the actual cost of residential or nursing care less any financially assessed
contribution.

The Care Act 2014 guidance recommends setting a maximum amount that
people can defer as a loan against the property they own. This is called loan to
value (LTV) ratio. The guidance recommends that the total amount that can be
deferred should not exceed 70 to 80% of the value of the property.

Where the deferred amount reaches a level where it is likely to exceed the upper
limit, the Council has discretion on a case by case basis to exceed this amount.
This discretion can be exercised in cases, where for example refusal of a
deferred payment will cause severe hardship, because for example the person
does not have sufficient other assets or income to pay for care costs without
selling their property.
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Third party top ups can be added to the total value of the Deferred Payment

Eligibility for a deferred payment

Walsall Council must offer a deferred payment where the person receiving care
(residential or nursing) meets the eligibility criteria and is able to provide
adequate security for the deferred payment. Under the Care Act a deferred
payments will be offered to anyone who meets the following eligibility criteria,
from April 2015:

= Where the person has eligible care needs which should be met
through residential or nursing care.

= Has capital of less than £23,250. Capital includes savings and other
non-housing assets, excluding the value of the person’s main home.

= Where the main home is taken into account as part of the financial
assessment (those people not entitled to an automatic property
disregard as explained above

To qualify for a deferred payment the person living in residential or nursing care
must have the mental capacity to enter into a Agreement. Where the person
lacks mental capacity and has assets over a certain threshold then the person
entering into the Deferred Payment Agreement must be legally appointed to
manage their finances, for example Deputyship or Lasting Power of Attorney.

Where the person is eligible for a deferred payment the local authority may
exercise discretion to refuse a deferred payment where for example the Council
is unable to secure a charge on the asset the asset is uninsurable or where
someone wants to defer more than they can provide adequate security (see also
section 8 —

There may also be circumstances when the Council decides not to continue with
a Deferred Payment Agreement, for example:

» The person has reached the upper limit e.g. 70% to 80% of asset value
Where the qualifying person living in residential or nursing care becomes
entitled to an automatic disregard of the property; for example, through a
change of circumstances of the person living in the property e.g. a spouse or
dependant relative moving into the property.
Assessment of Applications
All applicants for a deferred payment must complete Walsall Council’s
designated application form. In addition to the LTV ratio (upper limit), the Council
will have regard to the following when deciding this:

= The likely duration of the deferred payment
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= Equity available in the property
= Contributions which may be made from a person’s savings
= The period of time a person would be able to defer weekly care costs

All applicants for a deferred payment must complete the application form in full
and disclose full information about their circumstances and finances, as set out in
the application form.

Obtaining Security

The Council is required to have adequate security in place when deciding
whether a person is entitled to a deferred payment. The onus is on the person
applying for a deferred payment, that they or their representative provides
evidence that they are able to give the Council adequate security. Where the
person owns property this security will usually be in the form of a legal charge on
the property. In cases of jointly owned properties the Council will require all of
the owners’ agreement to the charge being registered against the property.

The Council has discretion to accept other forms of security on a case by case
basis, for example from a third party guarantor. This discretion will not be offered
universally and will only be exercised by the Council on a case by case basis.
The Council will need to be satisfied that there is adequate security to protect the
interests of the Council and that the debt is secure.

Administration fees and interest charges

Charges for the Deferred payment are :
An initial set up charge of £400

An annual administration fee of £300 to cover_valuation fees, issuing statements
and invoices, monitoring the account and application of interest and initial
property inspection / inventory and ongoing checks?.

Charge a one off closure fee of £110 to cover redemption costs, lifting charges,
final invoice and application of interest.

The Care Act also allows the Council to charge interest on the deferred payment
amount. The current interest rate applied by the Council (Base rate +4%) is not
compliant with the Care Act. It is recommended that from the 1 April the interest
rate is changed to the Care Act recommended rate . From 1 July to 31 December
2016 the maximum chargeable is 1.85 per cent.

% This is a change in practice. Initial inventory inspections and ongoing annual property inspections will
no longer be undertaken by the Social Worker but by Housing standards
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All charges and fees will be clearly set out within the Deferred Payment
Agreement. Fees and charges will be set at a level to ensure that they only cover
the actual cost of providing a deferred payment. A schedule of deferred payment
fees and charges will be publicly available. This will enable the person applying
for a deferred payment full transparency on the costs of the scheme and to
enable the person or their carer to plan for the costs of care.

Asset valuation

Under the deferred payment scheme the Council will arrange for a valuation of
the asset against which payments will be deferred. The person applying for the
deferred payment will also be entitled to request an independent valuation of the
asset ; this would be separate to the Council’s own valuation.

The valuation and condition of the property must be periodically reviewed during
the lifetime of the Deferred Payment Agreement to ensure that the deferred
payment is sustainable as does not exceed the maximum borrowing level.
Deferred Payment Agreement

When applying for a deferred payment all successful applicants will be required
to enter into a Deferred Payment Agreement (DPA) with the Council. The Council
can enter into an Agreement with residents, who are asset owners or their
representative who holds a Power of Attorney or a Deputy appointed by the
Court of Protection.

The Deferred Payment Agreement will set out the following terms: (legal to
comment)

= Interest rates and how interest will be worked out against the deferred
payment

= How the agreement can be terminated

= Circumstances on which the Council can refuse to pay any more care fees
= Details of the property charge or any other form of security

= [nformation on the effects of taking out a Deferred Payment Agreement

= Restrictions on what the deferred amount can be spent on

How problems should be resolved if either party feels the terms of
the agreement have been broken
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A standard legal agreement will be issued to Local Authorities in January 2015
and Walsall may wish to use this agreement.

8.13 Conditions of entering into a Deferred Payment Agreement

8.14.

8.15

The Deferred Payment Agreement can only take effect upon the applicant’s or
duly appointed representative signing the Deferred Payment Agreement. A
certified copy of the appointment of a Power of Attorney or order from the Court
of Protection appointing a Deputy will be accepted as evidence of authorisation
to sign on behalf of the applicant.

The person entering into the DPA will also be required to abide by a number of
conditions:

» That the property is maintained in reasonable standard of repair and
condition.

= All outgoings associated with the property (e.g. Council tax, service
charges, ground rent, insurance) are paid.

= That the person receiving care and/or their representative
acknowledges that they have sought independent financial advice
before agreeing to the Deferred Payment agreement.

= That any net rental income derived from letting the property during the
period of the scheme will be assessed

= Where the property is jointly owned, the co-owners as well as the
applicant must agree to the Deferred Payment agreement

= That the Council is notified of any change in circumstances which
would affect the value of property or the sustainability of the deferred
payment.

Financial Assessment of contributions

Applicants entitled to a deferred payment will be assessed to make a financial
contribution towards the costs of care from their assessable income and capital
(for example, savings and investments) whilst ensuring they maintain their
Minimum Income Guarantee. The assessed contribution will follow Care Act
Guidance.

Annual reviews and Deferred Payment statements
The Deferred Payment Agreement must be reviewed periodically to assess the

value of the property and ensure that there is adequate security to cover the
costs of the Deferred payment agreement
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In addition to reviewing the deferred payment an annual statement will be sent to
the person entitled to the deferred payment and/or their representative. The
annual statement will set out: the amount of fees deferred; interest and
administrative charges to date; total amount due and equity available in the
property. The statement will record the amounts deferred and progress towards
the deferred payment upper limit of 80% of the asset value. It is envisaged that
these statements will be sent from MOSAIC, the new client information system
within Social Care.

8.16. Terminating the Deferred Payment Agreement

8.17

8.18

The Deferred Payment Agreement can be terminated::

= Voluntarily by the person receiving care or someone acting on their
behalf paying the full amount that is due

=  When the asset (or other form of security) is sold

= When the person receiving care dies.

Where the agreement is voluntarily terminated , the Council will require written
notice of termination. The full terms under which the agreement can be
terminated will be set out in the Deferred Payment Agreement.

On termination of the Deferred payment agreement the full amount due (care
charges, interest accrued, administrative and legal fees) will be paid to the
Council.

If the person decides to sell the asset they must notify the Council. They will be
required to pay the Council from the proceeds of the sale of the asset.

The deferred payment will automatically come to an end on a person’s death.
The debt can either be paid from a person’s estate or by a third party, for

example a family member. If the agreement is terminated through a person’s
death the total amount due becomes payable within 90 days after the person
dies.

Reassessments following repayment to the Council and Refusing an
application

If a Deferred Payment Agreement is terminated, because for example the
deferred payment is repaid, the Council shall undertake a reassessment of the
persons social care needs and finances.

Refusing a Deferred payment

The Council can refuse a request for deferred payment. In such circumstances
the decision should be notified in writing to the applicant and/or their personal
representative. The decision should set out the grounds for refusal and provide
for appeal rights. Reasons for refusing a deferred payment can include:
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= There is insufficient equity in the property to fund the deferred payment

= The applicant or their representative has failed to provide all of the
relevant information to process the application

= The Council is unable to place a legal charge on the property which
would secure the deferred payment

Review and Appeals procedure

The decision on the outcome of the application for a deferred payment can be
reviewed. The grounds for review could include:

» The decision to refuse the application failed to take into account any new
information which would have led to a revision of the decision.

» There are eligible care costs which the Council have failed to take into
account

It is recommended that as part of the new procedures the Council establishes a
detailed review and appeals procedure

Information and advice

The Council will provide advice and information about deferred payments
through a variety of channels; for example, the internet, the open objects web
portal and leaflets. Information and advice will be provided at all stages during
the care and financial assessment process. This information and advice also
includes independent financial advice which all Local Authorities are required to
provide under the Care Act
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Appendix 2 -Deferred

Payments
Benchmarking

Council

Administr
ation

Legal costs

Land

Registry
charge

Land
Search

Property Valuation
costs

Set up /
Application Fee
(1st year only)

Annual
admin
charges

Term /
Redem
ption /
closur
e Fee

Notes

Walsall

See set
up/applicati
on column

£250 if
completed
with 12
weeks
otherwise
£500

£40.00

£3.00

Connells charge
£200 - £475
(dependent on
property value),
Fraser Wood
charge £295

£200.00

£125.0

The property
valuation private
fees charged by
the estate
agents based on
ad-hoc
requests.
Discounts were
offered based
on numbers.

Wolverhampton

£396/£596

one off payment
- £396
registered/£596
unregistered
property(with
land registry)

Dudley

£300.00

one off set up
fee + interest

Solihull

£375/£481

£15.00

one off payment
- £396
registered/£596
unregistered
property(with
land registry)

Somerset CC

£160.00

£296.00

£40.00

£4.00

£500.00

£100.00

Set up fee of
£500 and an
annual fee of
£100 thereafter
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Derbyshire CC

Reserve the right to
charge

£750.00

Set up fee of
£750 which
includes lifetime
monitoring costs

North Yorkshire CC

£48.00

£350 - £500

£125.00

£359.00

Set up of £125
and annual fees
of £359in
addition to
valuation fees

Islington Council

£1,400.00

£500.00

Set up of £1400
and annual fees
of £500 plus
£120 p/hr for
complex cases

East Sussex CC

£200 - £275

£1,067.00

£382.00

£263.0

Set up of £1067
and annual fees
of £382 in
addition to
valuation fees +
red fee

Barnet Council

318.27 p/hr

£52.29 p/hr

£26.00

£250.00

£0.00

Admin fees
charged per
hour

Bath & NE Somerset

£560.00

Imply they only
charge a set up
fee

City of York Council

£8.00

£20.00

£40.00

£3.00

£150.00

£251.00

£77.00

£38.00

Annual charges
include monthly
invoice,
monitoring,
statement &
application of
interest

Reading Borough Council

£433.00

£100.00

Set up costs will
be charged at
£110 p/hr if
additional work
is involved
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Cumbria CC

£1,210.00

£360.00

£50.00

Not stated
whether annual
fee includes any
valuation fee

Gloucestershire CC

Actual cost

£500.00

£100.00

Annual fee +
valuation fee

Coventry City Council

£450.00

One off set up
joining fee but
no annual
charge

Doncaster Council

80

£20.00

£3.00

£150.00

£253.00

£116.00

Annual fee
includes £75 re-
valuation fee

Oldham Council

£357.00

Rochdale Council

£500.00

Wolverhampton

£395.00

If property
unregistered
and request the
council to
register it cost
will be £595.00
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Appendix 3

Equality Impact Assessment (EqlA) for Policies, Procedures and Services

Revision of Financial Arrangements for Preferred Accommodation
Proposal name :

Policy
Directorate Adult Social Care
Service
Responsible Officer Tracy Simcox / Nigel Imber
EqIA Author Tracy Simcox / Nigel Imber

7
Date proposal started September F(’jroposal comlmencement date 1 October
2016 (due or actual) 2016

1 | What is the purpose of the proposal? Yes / No New / revision
Policy Yes Revision
Procedure Yes Revision
Internal service Yes Revision
External Service No No

Other - give details

2 | What are the intended outcomes, reasons for change? (The business case)

What is the intended outcome?
There are two intended outcomes:

charges to the following charging bundle:

clients from 1 October 2016.

from 1 October 2016.

Reason for change?

Financial Arrangements for Preferred Accommodation Policy
Removing the ‘Usual Rates’ table from the policy will give greater flexibility for rates to be set
and published in accordance with the Constitution Scheme of Delegations or delegated Cabinet

2.1 Amend the ‘Financial Arrangements for Preferred Accommodation’ policy to remove the
‘Usual Rates’ for Residential and Nursing Home care table and refer readers to
published, annually updated, ‘Usual Rates Information’ which are agreed by the
Executive Director in accordance with the Scheme of Delegation.

2.2 To implement Option 3 which will see an increase in the current Deferred Payment

e A one off charge of £400 in setting up the Deferred Payment to cover legal
dispersals, land registry charges and valuation fees to be implemented for new

e An annual administration charge of £300 to cover re-valuation fees, issuing
statements and invoices, monitoring account and application of interest to be
implemented for new clients from 1 October 2016.

e A one off charge of £110 to cover closure costs for example redemption costs, lifting
charges, final invoice and application of interest to be implemented for new clients

EqlA PPS June 2014




Authority.
If determined to be a ‘Key Decision’, some changes in ‘Usual Rates’ may still require Cabinet
Approval.

Deferred Payments

The current charge of £200 is based on a historical agreement from Social Services
Committee (now Cabinet) from 2001 and is not reflective of the costs incurred in setting
up and administering Deferred Payment agreements.

A comprehensive benchmarking exercise across 20 other Local Authorities has
identified that Walsall's charges are significantly below regional and family group
averages.

Who is intended to benefit?

Financial Arrangements for Preferred Accommodation Policy

Service users, families and staff will benefit by accessing timely information to support them to
remain as independent as possible within the new provisions of the Care Act

Deferred Payments

The income raised from the proposal once the charges are fully implemented should
equate to £20K a year. This additional Income will be invested in the Adult Social Care
budget to help the Local Authority fund the demographic pressures within Adult Social
Care (An ageing population and people living longer with increasingly complex needs
and health conditions)

Who is the proposal potential likely to affect?

People in Walsall Yes / No Detail
All No All users of Adult social care
Specific group/s Older People, People with Learning

Disabilities and People with Physical
Disabilities and Sensory Impairments

Council employees | No

Other No

Summarise your evidence, engagement and consultation.

Evidence

A comprehensive analysis across 20 other Local Authorities provides sufficient evidence
for Walsall to increase its fees for arranging and administering Deferred Payment
arrangements.

Consultation

Legal have confirmed that there is no requirement to undertake a wider consultation
exercise. This is because the charges will only be introduced for new Deferred payment
applications and the numbers of people affected are so small. 55 ongoing cases with 10
new cases and 10 completed cases annually.

How may the proposal affect each protected characteristic or group?
The affect may be positive, negative or neutral.
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Characteristic Affect Reason Action
needed
YorN

Age Neutral | No significant impact foreseen. N

Disability Neutral | No significant impact foreseen. N

Gender reassignment | Neutral | No significant impact foreseen. N

Marriage and civil Neutral | No significant impact foreseen. N

partnership

Pregnancy and Neutral | No significant impact foreseen. N

maternity

Race Neutral No significant impact foreseen. N

Religion or belief Neutral | N significant impact foreseen. N

Sex Neutral | Ng significant impact foreseen. N

Sexual orientation Neutral | N significant impact foreseen. N

Other (give detail)

The charges do not need to be paid immediately
and will be added to the total Deferred Payment
amount to be recovered from the property sale at
the cessation of the Deferred Payment agreement.

The charges will result in the beneficiary of the
estate receiving a reduced amount from the
Property sale once the charges have been applied
to the Deferred Payment agreement.

Further
information

Does your proposal link with other proposals to have a cumulative
affect on particular equality groups? If yes, give details below.

(Delete one)
Yes / No

No

Which justifiable action does the evidence, engagement and consultation

suggest you take? (Bold which one applies)

A No major change required

Adjustments needed to remove barriers or to better promote equality

B
C Continue despite possible adverse impact
D

Stop and rethink your proposal

Now complete the action and monitoring plan on the next page
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Action and monitoring plan

Action Action Responsibility Outcome Outcome

Date Date

Mid Communication to Assessment and Care Sta_ff will Ee able to inform people of the
September | Assessment and Care management revised charges

2016 Management

Mid Implementation Plan Corporate Finance Charges implemented from 1 October
September 2016

2016

Update to EqIA

Date

Detail
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