
 

                                 Item No.                                                                      
 

PLANNING COMMITTEE 
10th April 2014 

 
REPORT OF HEAD OF PLANNING AND BUILDING CONTROL 

 
Brush Garage 86 Lichfield Road, Shelfield, Walsall, WS4 1PY  

 
1.0 PURPOSE OF REPORT 
 

Following the Motion of the Chairman to allow Members to consider the 
enforcement matters in relation to Brush Garage. 
 

2.0      RECOMMENDATIONS 
 

2.1 That, in considering whether to take enforcement action, there has been no 
material change of circumstances to justify a different outcome to that previously 
resolved by the Committee: (i) at the committee meeting of 29th March 2012 
“…that there should be no enforcement action as Members felt there had been 
no significant changes to the fabric of the building in relation to height, width or 
massing, subject to the applicant entering into a section 106 agreement…”; and 
(ii) at the Committee meeting on 26th July 2012 to stand by the decision of 29th 
March 2012. In all the circumstances, the issue of an enforcement notice to 
require the demolition of the building on the Brush Garage site would not be 
expedient. 
 

3.0 FINANCIAL IMPLICATIONS 
 

An appeal against an enforcement notice could be subject to an application for a 
full or partial award of the appellant’s costs in making an appeal if it was 
considered that the Council had acted unreasonably. A judicial review of the 
decision to issue an enforcement notice could also result in significant cost 
awards against the council if the challenge was successful.   This is considered 
in more detail in paragraphs [20.5-20.8]. 

 
4.0 POLICY IMPLICATIONS 
 

The following planning policies are relevant in this case:  
 

National Planning Policy Framework (NPPF) 
The NPPF sets out the Government’s position on the role of the planning system 
in both plan-making and decision-taking.  It states that the purpose of the 
planning system is to contribute to the achievement of sustainable development, 
in economic, social and environmental terms, and it emphasises a “presumption 
in favour of sustainable development”.  

  



All the core planning principles have been reviewed and those relevant in this 
case are: 

 
- Proactively drive and support sustainable economic development to deliver the 

homes, businesses and industrial units, infrastructure and thriving local places 
the country needs. 

- Always seek to secure high quality design and a good standard of amenity for all 
existing and future occupants of land and buildings. 

- Take account of the different roles and character of different areas, promoting the 
vitality of our main urban areas. 

- Encourage the effective use of land by reusing land that has previously been 
developed. 

 
Key provisions of the NPPF relevant in this case: 
1. Delivering sustainable development 
19 Planning should encourage and not act as an impediment to sustainable 
growth. 
21Investment in business should not be over-burdened by the combined 
requirements of planning policy expectations.  
7. Requiring good design 
58 Developments should function well and add to the overall quality of the area. 
Establish a strong sense of place using streetscapes and buildings to create 
attractive and comfortable places to live, work and visit. Optimise the potential of 
the site to accommodate development. Respond to local character and history, 
and reflect the identity of local surroundings and materials. Create safe and 
accessible environments that are visually attractive as a result of good 
architecture.  
61 Securing high quality design goes beyond aesthetic considerations. Decisions 
should address the connections between people and places and the integration 
of the new development into the built environment,  
64 Permission should be refused for development of poor design that fails to take 
the opportunities available for improving the character and quality of an area and 
the way it functions.  
207 Effective enforcement is important as a means of maintaining public 
confidence in the planning system. Enforcement action is discretionary, and local 
planning authorities should act proportionately in responding to suspected 
breaches of planning control.  

  
The Development Plan 
Planning law requires that planning permission must be determined in 
accordance with the development plan unless material considerations indicate 
otherwise.  The NPPF is a material consideration in planning decisions but 
recognises that what it terms ‘Local Plan’ policies should not be considered out-
of-date simply because they were adopted prior to the publication of the 
framework.  

  
The Black Country Core Strategy (BCCS) 
http://www.walsall.gov.uk/index/environment/planning/local_development_frame
work/ldf_core_strategy.htm  
This was adopted under the current Local Development Framework system, and 
the NPPF says that for 12 months from the publication of the national framework 
“decision-takers may continue to give full weight to relevant policies.  However, it 



is more than 12 months since the NPPF was published in March 2012.  Now (as 
with the saved polices of Walsall’s UDP) the NPPF advises that “… due weight 
should be given to relevant policies … according to their degree of consistency 
with this framework (the closer the policies in the plan to the policies in the 
Framework, the greater the weight that may be given).”  To consider the 
conformity of the BCCS with the NPPF the four Black Country councils have 
completed a ‘Compatibility Self-Assessment Checklist’ (published by the 
Planning Advisory Service) and have discussed the results with a Planning 
Inspector.  Whilst there is no formal mechanism to certify that the BCCS is 
consistent with the NPPF the discussions led officers to the conclusion that the 
exercise identified no issues that would conflict with the NPPF or require a review 
of the BCCS in terms of conformity.  The results of this assessment are to be 
published on the BCCS and Council websites and it is planned to report to the 
Council’s Cabinet to confirm this view.  In the absence of evidence to the 
contrary it is considered that the BCCS policies should be given full weight 

 
The relevant key policies are:  
2a: Seeks to create a network of cohesive, healthy and prosperous communities 
across the Black Country, deliver high quality distinctive places which respect the 
diversity of the Black Country natural and built environment and attract new 
employment opportunities.  
CPS4: The design of spaces and buildings will be influenced by their context and 
seek to enhance the unique attributes the area offers. 
ENV2: Development proposals will be required to preserve and, where 
appropriate, enhance local character. 
ENV3: Provision of a high quality network of streets, buildings and spaces 
EMP1-4: Seeks to secure, safeguard and provide appropriate levels of 
employment land to aid sustainable economic growth 

 
It is considered in this case that the relevant provisions of the BCCS can be 
given full weight.  

 
Walsall’s Unitary Development Plan (UDP) 
www.walsall.gov.uk/index/environment/planning/unitary_development_plan.htm 
Policies that have been saved and not replaced by the BCCS remain part of the 
development plan.  However, in such cases the NPPF says “due weight should 
be given to relevant policies in existing plans according to their degree of 
consistency with this framework (the closer the policies in the plan to the policies 
in the Framework, the greater the weight that may be given)”.  
 
The relevant policies are:  
GP2 Expects all development to make a positive contribution to the quality of the 
environment and will not permit development which would have an unacceptable 
adverse impact upon the environment: i) Visual appearance, vi) Overlooking, loss 
of privacy and the effect of daylight and sunlight. 
3.6 Development schemes should, as far as possible, help to improve the 
environment of the borough. 
ENV32: Poorly designed development which fails to properly take account of the 
context or surroundings will not be permitted.  
ENV35: The design of frontage to shops and other commercial premises should 
be appropriate to their setting. 



4.4: Core employment uses are defined as industry and distribution in Classes 
B1b, B1c, B2 and B8 of the Use Classes Order. 
JP7: Other Employment Areas: Uses that will normally be permitted in these 
areas include: i. Core Employment Uses  
 
It is considered that the relevant provisions of Walsall’s saved UDP policies are 
consistent with the NPPF.   
 
Supplementary Planning Documents (SPD) 
On the basis that relevant UDP policies are consistent with NPPF, the related 
SPD(s) will also be consistent provided they are applied in a manner consistent 
with NPPF policy.  The relevant SPD’s are: 
  
Designing Walsall SPD  
DW3: The Council expects new development to be informed by the surrounding 
character and respond in a positive way to it. 
DW9: The public realm can be enhanced by designing buildings to respect and 
enhance local distinctiveness. 
Appendix D: relating to dwellings has relevance, in terms of the relationships 
normally expected between buildings.   
 
It is considered in this case that the relevant provisions of SPD Designing Walsall 
are consistent with the NPPF.  

  
5.0 LEGAL IMPLICATIONS 

 
Section 172 of the Town and Country Planning Act 1990 states that the local 
planning authority may issue an enforcement notice where it appears to them: 
 
(a) that there has been a breach of planning control; and  
 
(b) that it is expedient to issue the notice, having regard to the provisions of the 
development plan and any other material considerations.  

 
Section 6 of the Human Rights Act 1998 prohibits public authorities from acting in 
a way which is incompatible with the European Convention on Human Rights.  In 
considering planning enforcement in this matter, the relevant article of the 
Convention is Article 1 of the First Protocol – protection of property.   
 

Article 1 is a qualified right, which means that a public authority can interfere with 
the right (for example, by taking enforcement action) if it is in the general public 
interest to do so. 
 
Counsel has been asked to advise on the preparation of this report. 

 
6.0 EQUAL OPPORTUNITY IMPLICATIONS 

 
  Officers do not consider that there are any equal opportunity implications.  

 
7.0 ENVIRONMENTAL IMPACT 
 
 Enforcement action is taken to remedy adverse environmental impacts. 



 
8.0      WARD(S) AFFECTED 
 

Rushall-Shelfield.  
 
9.0 CONSULTEES 
 None 
 
10.0 CONTACT OFFICER 

Paul Hinton 
Development Management – 01922 652607 

 
11.0 BACKGROUND PAPERS 

Enforcement file not published  
 
 

 
David Elsworthy  
Head of Planning and Building Control  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



Planning Committee  
10th April 2014 

 
12.0    Planning Committee resolution of 21st November 2013 
 
12.1 At its meeting on 21st November 2013 the Chairman of the Planning Committee 

read out a Motion to the Committee in relation to Brush Garage. Members 
resolved to receive a report at the earliest opportunity regarding enforcement 
matters in relation to Brush Garage and that this report is accompanied by legal 
advice in relation to this matter. The Chairman’s Motion explains this is an 
exceptional case and on this occasion only he is prepared to let the matter be 
brought back to Committee for one final consideration.  

 
 The resolution from that meeting is as follows: 
 

That Planning Committee receive a report at the earliest opportunity regarding 
enforcement matters in relation to Brush Garage and that this report is 
 accompanied by legal advice in relation to this matter. 

 
13.0 Planning permission 10/0211/FL (‘the 2010 planning permission’) 
 
13.1 Until 2011 the site comprised a garage building to the rear of the site and a 

former house that had been converted and partly occupied and used for retail 
purposes. The house was roofless by 2009 and demolished entirely by May 
2011.  The local planning authority was first made aware of works at the site in 
February 2009, which, according to neighbours, commenced in August 2008. 
Following investigation a planning application under reference 10/0211/FL was 
submitted in March 2010. At its meeting on 19th August 2010, Committee 
resolved to grant the 2010 planning permission at the site, subject to conditions, 
for:  

           re-roofing, repair and alterations to rear element of existing garage 
building; minor extensions to front of the building, formation of car 
parking area fronting Lichfield Road and formation of hard standing and 
access at rear.  

 
13.2 The site is located close to the traffic junction of Mill Lane and Lichfield Road in 

Shelfield and is adjacent to Shelfield Local Centre. The surrounding area is 
predominantly residential, with a barber’s shop occupying part of the ground floor 
of the residential property next door (number 88). There are other commercial 
uses close by including hairdressers, vets, the former Spring Cottage Public 
House (which is now a shop) and two takeaways. To the rear of the site is open 
land in ownership of the Council of which part is used as a public car park.  

 
13.3 The site of the previous garage building which was to the rear of the site has   

been combined with land to the front of the site on which had previously stood a 
former house partly in use for retail purposes, fronting Lichfield Road, which was 
demolished during 2009-2011 as part of the works undertaken at the site. This 
has been replaced with an area laid out for vehicle parking and an access into 
the site from the front of the building. The area of Council owned public space to 
the rear had been blocked paved without the required consent, this has now 
been removed.  

 



13.4 Limited external work took place between July 2009 and May 2011 when works 
to build the proposed extension part of the building commenced. After the 
Committee granted the 2010 planning permission it became apparent to officers 
that what was being built on site was not the repair and alterations to the rear 
element of the original garage building, but the erection of what was a completely 
new building.  

 
13.5 The 2010 planning permission permitted only repair and alteration and re-roofing 

of the original garage building.  What actually occurred was that the original 
building was almost entirely demolished. The conclusion that a new building 
exists had been reached by studying photographic evidence showing the internal 
and external building at various stages of its development. A complete new roof 
and supporting frame work is in place, the rear elevation consisting of plastered 
breeze block, metal roller shutter door and profiled metal sheeting are all new. No 
part of the original rear elevation of the building remains. The side elevation of 
the former garage building adjacent to 84 Lichfield Road is predominantly new 
blockwork infilling the metal roof supports. Only very small sections of brick wall 
of the original garage remains. The side of the original garage building next to 
number 88 is all new blockwork except again, for small areas of brickwork. This 
makes it impossible for the 2010 planning permission to be implemented as the 
building it relates to no longer exists.   

 
13.6  In its place is a new building (constructed from materials which are not even 

compliant with the 2010 planning permission in any event) in respect of which no 
planning permission exists.  In addition, the original building had acquired its use 
as a garage due to the passage of time, even though such a use was non-
compliant in a residential area.  The demolition of the original building, however, 
created a new chapter in the planning history of the site, meaning the previous 
lawful use for the original building has been lost and the site now has a nil use in 
planning terms. 

 
14.0 29th March 2012 Planning Committee 
 
14.1 A report was presented on 29th March 2012 that recommended that it would be 

expedient to take enforcement action to demolish the new building and remove 
all resultant materials, rubble and other debris from the land. The reasons for 
proposing to take enforcement action were stated as follows: 

 
Following demolition of the original building the site has a nil use. The erection of 
a replacement building has taken place for which no planning permission exists. 
The likely use of the site for industrial purposes in this context, between 
residential properties, would be unacceptable due to the potential impact on the 
levels of amenity residents could reasonably expect to enjoy. Furthermore, the 
design and scale the building is out of character with the adjacent domestic 
properties causing visual harm.  

 
14.2 Notwithstanding the Report’s recommendations, Members resolved: 

 
That there should be no enforcement action as Members felt there had been no 
significant changes to the fabric of the building in relation to height, width or 
massing, subject to the applicant entering into a Section 106 Agreement to cover 



planning conditions of 2010 [i.e. the 2010 planning permission] by July, otherwise 
the matter to be brought back to Committee. 

  
15.0 26th July 2012 Planning Committee 
 
15.1 A further report was presented on 26th July 2012 that requested Members to 

reconsider their decision of 29th March 2012 in light of the Local Government 
Ombudsman raising concerns that the Minute of the meeting of 29th March 2012 
and the terms of the resolution did not: 

 
a) make it plain that Members fully considered that a planning application for a 
new building would need to be considered in a different policy context to 
refurbishment of an existing building; and  
 
b) show that Members discussed the appearance of the building and the 
materials used in its construction. 

 
 A draft S106 agreement including the planning conditions of the 2010 planning 

permission was appended to the report alongside a scale drawing of what the 
completed building would look like. 

 
15.2 Members resolved: 
 
 To stand by the decision as recorded in the minute of the meeting of 29th March 

2012 that there should be no enforcement action as Members felt there had been 
no significant changes to the fabric of the building in relation to height, width or 
massing, subject to the applicant entering into a Section 106 Agreement 
substantially in the form of the draft attached in the report.  

 
16.0 Section 106 Agreement 
 

On the 22nd January 2013 the landowner completed an agreement with the 
Council under S106 of the Town and Country Planning Act (appendix A). This 
agreement is explicit that it does not authorise any particular use or uses from 
the land, with the owner agreeing to seven covenants identical to conditions 2-8 
of the 2010 planning permission relating to a scale drawing of the building 
(appendix B).  
 

17.0 Findings of the Local Government Ombudsman 
 
17.1 On 7th March 2013 the Ombudsman issued her findings in relation to complaints 

from two local residents about the Council’s handling of various matters 
associated with the development at this site. The Ombudsman’s finding was that 
maladministration causing injustice had occurred; remedy agreed.  
 

17.2 The Ombudsman found that the planning authority had incorrectly treated the 
works being carried out as an extension and adaptation of an existing building on 
the site, as opposed to a new development. This meant that it did not consider 
the planning application against the relevant planning guidance. In 2012 Council 
members had two opportunities to approve enforcement action against the 
developer for the unauthorised new development. On both occasions they failed 
to consider properly the case for enforcement. As a result of the above the 



Council decided not to take enforcement action against the developer, subject to 
the developer entering into a legal agreement. 

 
17.3 The Ombudsman stated that it cannot be concluded the outcome would have 

been different but for the Council’s failings. However, the complainants were 
caused injustice in the form of uncertainty about whether the outcome might have 
been different. In addition the Ombudsman found there was an unacceptable 
delay in the Council carrying out an enforcement investigation at the site and in 
seeking restitution of public open space at the rear which was developed without 
permission. 

 
17.4 To remedy the injustice, the Council has, in accordance with the Ombudsman’s 
 recommendations: 
 

a) taken the enforcement action described above to ensure the public open 
space is restored to an acceptable condition; 
 

b) reminded the developer that the site has no existing lawful use and there is 
accordingly a need to submit a  planning application for any proposed use of 
the building on the site.  

 
In addition the Council has: 
 
c) apologised to the two complainants for their injustice; 

 
d) paid financial compensation of £1500 each; 

 
e) confirmed to the Ombudsman that the three Councillors referred to in her 

report should take no part in relation to future proposals for the site, linked to 
the current situation. The Chief Executive of the Council has written to the 
Ombudsman confirming that the Councillors referred to will take no part in 
relation to future proposals for the site, linked to the current situation.  

 
18.0 Current situation 
 
18.1 In line with Committee’s resolution not to take enforcement action, a section 106 

agreement was completed in January 2013. While representations have been 
made that the building is being used for storage, officers have investigated this 
allegation and found no evidence of a storage use taking place. There are 
building materials and equipment associated with the construction of the building 
inside the premises; however, these elements alone would not constitute a 
material use. Therefore the site has not been brought into use and continues to 
have a nil use, as described in paragraph [13.6]. The land owner has been made 
aware that there is no authorised use of the building and land. 

 
18.2 Since this matter was last before Committee in July 2012, the scaffolding has 

been removed, the galvanised metal fencing to the front has been removed and 
replaced with a dwarf wall similar to those in the area and the access secured 
with removable bollards. The details of the wall were a requirement of the section 
106 agreement, which were provided and considered acceptable. The frontage 
area has been block paved and green fascia boards have been added to the 
front elevation. A glazed door and window have recently been installed into the 



front opening which has been secured by an externally applied green colour 
coated solid roller shutter door. The block paving on the public open space to the 
rear has been removed and has been grassed over.  

 
18.3 With the exception of the roller shutter door and the proportions of the glazed 

frontage (the door on the left hand side rather than the right), the building has 
been externally completed  in accordance with the plans of the building that 
accompanied the section 106 agreement. No planting, as indicated on the plan 
immediately behind the front boundary wall, has taken place at this time, 
although details as per the requirement of the section 106 agreement have been 
provided and found to be acceptable. The section 106 requires this to be 
provided prior to first occupation.  

 
18.4 The addition of a solid roller shutter door and the proportions of the glazing were 

not part of the drawing upon which it was resolved not to take enforcement action 
and the expediency of further action against these elements is considered below.  

 
18.5 It is considered that the situation on site is therefore largely as Members would 

have expected following their decision not to instigate enforcement action and 
securing a section 106 agreement.  

 
19.0 Consideration of enforcement matters 
 
19.1 This issue has been requested to be brought back to Committee for one final 

consideration of enforcement matters. In making a decision, two years after the 
original recommendation to take enforcement action requiring the demolition of 
the building, Members will need to be satisfied to the expediency of now taking 
enforcement action and any consequences of such action. 

 
19.2 Section 172 of the Town and Country Planning Act states that the local planning 

authority may issue an enforcement notice where it appears to them (a) that 
there has been a breach of planning control; and (b) that it is expedient to issue 
the notice, having regard to the provisions of the development plan and any other 
material considerations.  

 
19.3 In the two previous reports officers explained that the erection of a building 

without planning permission is a breach of planning control. In assessing the 
impacts of this building it was recommended that the building was contrary to the 
provisions (policies) of the development plan. What has been built is an entirely 
new building, not repairs and alterations approved by the planning permission. 
The materials used in the construction of the building, part breeze block walls 
and metal profiled roof is not the facing brickwork and tiles as stated on the 
planning application form.  

 
19.4 The site is located in a predominately residential area. A proposal for a new 

industrial style building sandwiched between residential uses is contrary to the 
saved policies of the Development Plan. The 2010 planning permission was 
granted because of a longstanding use of an existing building on the site for 
vehicle repairs which was understood to be the ‘lawful position’ at that time. The 
demolition of the old buildings, the consolidation of the front and rear parts of the 
site and the erection of  the new building creates a new chapter in the planning 



history of the site. The effect of the unauthorised development is that the lawful 
use rights of the previous buildings have been lost.  

 
19.5 The use of a metal profiled roof is out of character with other roof types in the 

locality which are of traditional clay and concrete tile construction. The height and 
length of the building in close proximity to the ground floor lounge window of both 
neighbouring properties has an adverse impact upon the outlook from these 
properties to the detriment of residential amenity. The general scale and 
proportions of the building is out of character with its surroundings. The adjoining 
neighbour previously commented that the extension part of the building enclosed 
their rear garden which they consider has  affected the sunlight and daylight to 
their garden and furthermore the industrial building spanning the whole length of 
the rear garden adversely affects visual amenity  

 
19.6 The building has the character of having been designed for an industrial use. 

Although the site now has a nil use, an unrestricted industrial use sandwiched 
between residential properties, spanning the whole depth of their gardens could 
potentially give rise to unacceptable noise and disturbance by virtue of its 
operations. However, in order for any future industrial or commercial use to 
commence, planning permission would be required. 

 
19.7 To balance against the considerations mentioned above in support of 

enforcement action Members were also advised that they could consider whether 
the following considerations could mitigate against taking enforcement action, 
namely such considerations as: 

 
a) the long history of employment use on the site and the benefits of retaining 
potential employment generating development on the site;  
 
b) that there was previously an industrial building on the site of similar scale and 
bulk which was replaced by the new building; 
 
c) that the Council had previously granted planning permission for a scheme 
comprising alterations and repairs that would have created a building that was 
considered acceptable in terms of scale and bulk;  
 
d) that the owner of the site was prepared to enter into a planning obligation 
under Section 106 of the Town and Country Planning Act to provide a degree of 
protection of residential amenity; 
 
e) that the new building currently has a nil use and therefore any use would 
require planning permission; any application for planning permission would have 
to be considered on its merits and if acceptable could be granted subject to 
conditions. 

 
19.8  Members had these assessments before them in the reports to the 29th March 

and 26th July 2012 Committees and were also given a photographic presentation 
of the previous building and what it looked like at the time of the reports. In 
considering section 172 and whether it was expedient to issue an Enforcement 
Notice Members felt there had been no significant changes to the fabric of the 
building compared to the 2010 planning permission in relation to height, width or 
massing, subject to the applicant entering into a section 106 Agreement, a draft 



of which was before them. Members considered these material considerations 
outweighed any harm to residential amenity and the character of the area. 
Accordingly Members did not consider it expedient to take enforcement action.  

 
19.9 For the sake of consistency, any justification for enforcement action now to be 

taken would require a material change of circumstances on the basis of which 
Committee previously resolved not to take enforcement action. There have been 
no changes to the height, width or massing of the building that Members 
previously resolved not to enforce against. The differences to the frontage 
glazing, with the door and window switched round have no material harm upon 
the appearance of the area. The solid green colour coated roller shutter door is 
viewed in the context that there is an existing solid roller shutter door powder 
coated green on the front of the building. This additional roller shutter door is set 
back some 15.4m from the back of the pavement. The established building line is 
approximately 4m from the back of the pavement, as a consequence the roller 
shutter door is not prominent in the street scene. This addition to the building is 
not considered to cause significant harm to the visual amenity of the area and 
consequently not considered to warrant enforcement action alone.  

 
19.10 Officers are therefore of the view that there have been no material changes to the 

situation that led Members to resolve that enforcement action was not expedient 
and the justification of that decision has been reinforced; in particular: 

 
- Members’ previous decision not to enforce was not the subject of any legal 

challenge and is valid and still applies; 
- The only significant works carried out by the owner since that decision are 

those to comply with the obligations in the section 106 agreement (save for 
those works detailed in paragraph [19.9] which do not justify enforcement 
action on their own), meaning the new building is unchanged; 

- The Council has fully complied with all the recommendations of the Local 
Government Ombudsman and provided a remedy in  respect of  the 
maladministration findings as required by the Local Government 
Ombudsman; 

- The owners of adjoining residential property have been paid compensation by 
the Council; 

- The Council’s land to the rear has been reinstated as public open space and 
the hard standing has been removed; 

- The owner of the site has made no attempt to commence any new use.  
 
20.0  Resolving to now take enforcement action 
 
20.1 Members are advised that officers do not consider there have been any material 

changes in circumstances since the previous resolution not to take enforcement 
action that would justify enforcement action at this time.  This is because: 

 
i.  the Planning Committee previously accepted on two occasions that the 

development should not be enforced against; 
ii. there have been no material changes in circumstances since the most 

recent decision in July 2012 not to take enforcement action; 
iii. pursuant to the decision not to enforce, the owner of the land has entered 

into a section 106 agreement (which provides a material control of the 
site); 



iv. the owner has, in accordance with the section 106 agreement entered into 
pursuant to the decision not to enforce, carried out works to the building in 
or order to comply with the obligations in the agreement, in full knowledge 
of the Council; 

v. the owner has been made aware there is no authorised use of the land or 
building, and has been informed a planning application needs to be made 
should any use occur; 

vi. the Council has remedied the maladministration findings as required by 
the Local Government Ombudsman, who did not find for the Council to 
reconsider its previous decision and which included compensating the 
complainants, which has taken place; 

vii. the Council’s land to the rear has been reinstated as public open space.  
 
 If Members wish to pursue enforcement, they will need to provide clear reasons 

for doing so.   
 
20.2 The expediency assessment allows the Council to consider non-planning issues, 

such as fairness to the landowner (in light of his co-operation with the previous 
resolution) and the reputation of the fairness of the Planning Committee.  

 
20.3 The building has been erected in breach of planning control and unless or until 

the development that has occurred becomes lawful, either by the grant of 
planning permission or by the passage of time under the four year rule of the 
Town and Country Planning Act (officers consider this to be around April 2016), 
enforcement action in respect of that breach of planning control can be taken at 
any time. Notwithstanding its previous resolutions there is no lawful way that the 
Planning Committee is bound by its previous decision as this would fetter its 
discretion to take enforcement action against the unlawful built development at 
any time until the works become immune from enforcement by the expiry of the 
four years qualifying period or by the grant of planning permission. The decision 
not to enforce against the building does not prevent the Council from taking 
enforcement action in the event of any use commencing without planning 
permission.  

 
20.4. New Guidance has been issued in the National Planning Practice Guidance 

(NPPG) published on 6 March 2014. This states:  
“When might formal enforcement action not be appropriate? 
Nothing in this guidance should be taken as condoning a wilful breach of 
planning law. Enforcement action should, however, be proportionate to the 
breach of planning control to which it relates and taken when it is expedient to do 
so. Where the balance of public interest lies will vary from case to case.” 
 
Any enforcement notice would need to be directed at the erection of the building 
and would presumably seek to require the complete demolition of the building. 
Given the history of this matter, the tight control of the site that is now maintained 
by the previous action taken by the Council, the remedial action carried out in 
accordance with the Ombudsman’s requirements and the compliance of the 
owner with the section 106 obligation, it is now hard to see what further 
justification exists for issuing an enforcement notice to require the building to be 
demolished. In short, given the Council’s control on the impact on amenity that 
now exists and the remedial action that has already been secured, such action 
would not be proportionate.  Such action would be likely to be seen as 



contradictory and perverse, at this stage, given the long history of this matter and 
previous decisions and actions of the Council. There is a real risk of serious 
damage to the Council’s reputation and substantial costs being incurred. Worse 
still there is the potential that such action could result in the Council’s control over 
the future use of the site being weakened.   

 
20.5 In the event of an enforcement notice being issued, the owner would have a 

statutory right of appeal which, given the circumstances, would more than likely 
be determined through the public inquiry procedure. Both the appellant and the 
Council could seek a costs application in the case of unreasonable behaviour. In 
the appellant’s case, weight would almost certainly be given to the two year 
period between the Council resolving not to take enforcement action and then 
proceeding to do so. Given the history of the matter, the prospects of any 
enforcement action succeeding are likely to have been severely weakened while 
the risk of a costs award against the Council are increased.  

 
20.6 Previous guidance on costs contained in Costs Circular 03/2009 has been 

revoked as from 7 March 2014. New guidance in the National Planning Policy 
Guidance was published on 6 March 2014, but the principles remain the same. If 
the issue of the enforcement notice were found to be unreasonable, the Council 
could be liable for the whole of the appellant’s costs. All the circumstances set 
out in paragraph [20.1] above would be considered when deciding whether costs 
should be awarded and the issue of costs would be very carefully scrutinised by 
an Inspector on appeal. It is understood that the developer has taken his own 
legal advice from leading counsel. The costs bill if it went to public inquiry could 
therefore be high. Counsel advises from experience a six figure sum would not 
be unusual for a matter such as this.   

 
20.7 The land owner might also or alternatively challenge the decision to issue an 

enforcement notice by way of judicial review, on the grounds that, in the 
circumstances, the issue of an enforcement notice to require the demolition of the 
building would not be proportionate and would therefore be unlawful.     

 
20.8 In addition it would also be open to the land owner to make a complaint to the 

Local Government Ombudsman on the grounds of no material changes since the 
previous resolution and any consequent findings of expediency to take 
enforcement action could be a further finding of maladministration.  

 
20.9 If Members resolved not to take enforcement action against the building, it would, 

in the opinion of officers, be in the continued knowledge that there is no 
authorised use of the building and land and accordingly any lawful use would  
require planning permission which could be subject to conditions to protect 
amenity.  The S106 agreement provides a further level of control.  If a suitable 
use for the building could be identified, it is arguable that it could assist in 
bringing small scale and much needed economic development and employment 
to the local area.  

 
20.10 If Members resolved to take enforcement action, officers would recommend to 

rectify the breach of planning control and the harm the building has on visual and 
residential amenity (for the reasons at stated in 14.1 above), any enforcement 
action would be to demolish the building and remove all resultant materials, 
rubble and other debris from the land. In line with the original recommendation a 



compliance period of four months would be reasonable.  This would result in a 
cleared site. It is important to consider that there would be no certainty that any 
other development would be forthcoming.  

 
 



breretonm
Text Box
This agreement was not completed alongside planning permission 10/0211/FL. It was completed as part of an enforcement matter at this site. 
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GENERALLY

ALL WORK IS TO COMPLY WITH CURRENT, RELEVANT BRITISH STANDARDS, CODES OF PRACTICE 
AND BUILDING REGULATIONS APPROVED DOCUMENTS.

THE MAIN CONTRACTOR AND SUB CONTRACTORS, WHERE APPLICABLE, WILL BE RESPONSIBLE FOR 
CHECKING ON-SITE DIMENSIONS AND REPORTING ANY DISCREPANCIES TO THE CONSULTANTS.

EXTERNAL WALLS

EXTERNAL WALLS 302MM THICKNESS TO CONSIST OF 102MM FACING BRICKS EXTERNALLY, 100MM 
CAVITY FULLY FILLED WITH 100MM ROCKWOOL CAVITY WALL BATTS, FIXED IN ACCORDANCE WITH 
MANUFACTURERS RECOMMENDATIONS. INTERNAL LEAF, 100MM CELCON SOLAR OR THERMALITE 
TURBO AAC LOAD BEARING BLOCKS.

SKINS OF WALLS TO BE TIED TOGETHER WITH STAINLESS STEEL BUTTERFLY WALL TIES INCLUDING 
INSULATION RETAINING COLLARS TO BE SPACED AT 900MM MAXIMUM CENTRES HORIZONTALLY 
AND 450MM VERTICALLY, STAGGERED WITH ADDITIONAL TIES AROUND OPENINGS (INCREASING TO 
225MM VERTICALLY WITHIN 200MM OF OPENINGS), ALL TO B.S. 1243.

FACING BRICK TO BE TAKEN DOWN TO DPC LEVEL WITH A WEAK MIX CONCRETECAVITY FILL AT 
LOW LEVEL. BOTH SKINS OF WALLS BELOW DPC TO BE FINISHED IN CLASS 'B' ENGINEERING 
BRICKS.

ALL CAVITIES TO BE CLOSED AT CILLS, JAMBS, EAVES AND VERGES WITH PROPRIETY UPVC 
INSULATION AND VERTICAL D.P.C. AS APPROPRIATE. THERMABATE OR SIMILAR.

INSTALL DAMP PROOF COURSE MINIMUM 150MM ABOVE GROUND LEVEL TO BOTH LEAVES OF 
CAVITY. PERMANITE OR OTHER APPROVED DPC.

ROOF CLADDING 

KINGSPAN KS1000RW WITH A 100MM INSULATED CORE THICKNESS AS INDICATED. TO ACHIEVE A 
U-VALUE OF 0.2W/M²K 

FILLERS AND FLASHINGS AND TRIMS ALL BY ROOFING CONTRACTOR. ROOFING CONTRACTOR TO 
INCLUDE FOR PRODUCTION OF NECESSARY DRAWINGS FOR APPROVAL
COLD ROLLED AND HOT ROLLED STEEL PURLINS AND ROLLED STEEL PORTAL FRAME TO 
STRUCTURAL ENGINEERS DETAILS
 INSULATED PRESSED STEEL GUTTER.  FINISH TO MATCH ROOF. ON M S BRACKETS BY CLADDING 
SUB-CONTRACTOR
150 DIA EXTRUDED ALUMINIUM RAINWATER PIPES ON MS BRACKETS TO DETAIL

CONNECT NEW RWP'S TO EXISTING GUTTERS.
EXISTING DRAINS TO BE RODDED AND CHECKED

FOR DETAILS OF ALL STRUCTURAL
STEELWORK, SEE STRUCTURAL ENGINEER'S
DETAILS/CALCULATIONS.

DIS.

KITCHEN

OFFICE

R
E
C
E
P
T
I
O
N

HALF HOUR FIRE RESISTING
SELF CLOSING DOOR

KINGSPAN METAL COMPOSITE ROOF
CLADDING WITH 80MM INSULATION.

GRP FILON CLASS 1 INNER AND CLASS 3
OUTER ROOF LIGHTS, 1 HR FIRE RATING.

HALF HOUR FIRE RESISTING
SELF CLOSING DOOR

UN-HEATED WORKSHOP AREA

KINGSPAN METAL COMPOSITE ROOF
CLADDING WITH 100MM INSULATION.

GRP FILON CLASS 1 INNER AND CLASS 3
OUTER ROOF LIGHTS, 1 HR FIRE RATING.

INTERLINKED SMOKE DETECTORS TO BE FITTED TO THE
FIRST FLOOR STORAGE AREA TO BS5839 part 1 2002

EMERGENCY LIGHTING TO THE WORKSHOP AND STAFF
AREAS TO COMPLY TO BS 5266 part 1 2005

MECHANICAL VENTILATION TO W.C
AND KITCHEN TO PASS THROUGH NEW ROOF,
CAPABLE OF 3 AIR CHANGES/HOUR, AND WIRED
TO LIGHT SWITCH.

ALL STRUCTURAL SUPPORTS TO THE
FIRST FLOOR TO BE ONE HOUR FIRE
RESISTANCE.

W.C. AND W.H.B 
AND DIS W.C.TO CONNECT TO EXISTING
FOUL WATER CONNECTIONS.

LEVEL ACCESS TO RECEPTION
AREA.

LEVEL ACCESS TO RECEPTION
AREA.

LOW LEVEL RECEPTION DESK
AS 3.6 ADM

NEW GLAZED ENTRANCE  DOOR TO HAVE
VISIBILITY AS DIAGRAM 9 ADM.

STAIRS:
TOTAL RISE 2500
TREAD 225 MM
13 NO RISERS AT 192.3 MM
900MM HIGH HANDRAIL
1100MM HIGH AT LANDING
2100MM CLEAR HEADROOM 
VERTICAL TO STAIRS
1500MM CLEAR HEADROOM 
MEASURED AT RIGHT ANGLES TO 
PITCH OF STAIR.

175 X 50MM TIMBER JOISTS AT 
450MM CENTRES
12.5MM PLASTERBOARD AND 
SKIM TO UNDERSIDE.

INTERNAL WALLS TO 100MM LOAD-BEARING
BLOCK.

15400mm
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